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Dear Friends,  
 
Welcome to the Community Foundation of Southern New Mexico’s 26th Annual Estate Planning Institute! We 
are pleased to offer two days of valuable information presented by professionals in the estate planning 
industry. From overviews on the Tax Cuts & Jobs Act, to Medicaid Planning and regional economic updates, 
our goal is that you are able to leave the conference with meaningful information to help guide conversations 
with your clients.   
 
Our dedicated Estate Planning Institute committee goes above and beyond to bring quality content and 
speakers for the conference. We are grateful to committee members Patrick Grooms, Bob Johnson, Joshua 
Dwyer, John Battle, Ken Binkley, Sumer Rose Nolen, Bridget Mullins, Joe Sayklay, and ex-officio member Diana 
Seward for offering their guidance and expertise in planning what is sure to be a valuable conference filled 
with informative and worthwhile information.  
 
New to this year’s program is also the Community Estate Planning Conference, which is a one-day track 
dedicated to providing information to community members interested in learning more about estate planning. 
Sessions scheduled include exploring the 70/40 Rule with Buffy Johnson from Home Instead Senior Care and 
understanding more about the Importance of Estate Planning with Paula Feinberg.  
 
Serving our community and meeting their needs is something we are fortunate to be able to come together 
with our estate planning professionals to support. The Community Foundation of Southern New Mexico 
(CFSNM) has a long-term history in connecting donors to philanthropic causes.  As everyone’s lives get busier, 
the connection between estate planning professionals such as yourself and donors in our community are 
growing more and more important.  
 
The work you do for your clients during annual tax time and in times of legacy planning is significant. With the 
new tax reforms, it is important that individuals understand the new itemized deductions and unique 
philanthropic opportunities available. From Donor Advised Funds (DAFs), Bundling, “Funging” and 
Recommended Minimum Distributions (RMDs), the CFSNM is able to assist with philanthropic tools to further 
connect donors to causes that are meaningful to them. Our organization supports 39 nonprofits throughout 
southern New Mexico as well as 30 scholarship funds and over 100 specialized funds, giving donors a choice in 
investing in the funds that matter most to them. 
 
The Estate Planning Institute would not be possible without the generous support of our sponsors. We are 
grateful for their continued commitment to the CFSNM and for their desire to invest in this valuable program. 
When you see them throughout the two-day conference, please thank them and our esteemed speakers for 
sharing their time, talent and treasure with us.  
 
We hope you enjoy the program and leave with valuable knowledge to share with your colleagues and clients. 
Thank you for being a part of the 26th Annual Estate Planning Institute!  
 
Sincerely, 
 
 
 
 
Terra V. Winter, PhD 
Executive Director 
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THURSDAY, NOVEMBER 1ST
 7 HOURS

 8:00-8:15am  Welcome: Sumer Rose Nolen
 8:15-9:15am Roberto Coronado, New Mexico Economic Update
 9:15-10:15am Bridget Mullins, Medicaid Planning
 10:15-10:30am BREAK
 10:30-11:30am Greg Martin, Overview of the Tax Cuts & Jobs Act 
 11:30-12:30pm LUNCH
 12:30-1:30pm Buffy Johnson, The 70/40 Rule....It All Adds Up!      
 1:30-2:30pm Nell Graham Sale & Dan Monte, Ding Dong the Witch is Dead 

(Ethics & Professionalism)
 2:30-2:45pm BREAK
 2:45-3:45pm Nell Graham Sale & Dan Monte,  

The Client, the Spouse and the Kids, Oh My  
(Ethics & Professionalism)     

 3:45-4:45pm David Hansen, Estate Planning Highlights from NYU’s 77th 
Institute on Federal Taxation 

 4:45-5:00pm Closing: Patrick Grooms

FRIDAY, NOVEMBER 2ND
 6 HOURS

 8:00-8:15am Welcome: Patrick Grooms
 8:15-9:45am Pete Davis, Washington Update
 9:45-10:45am Peggy Graham, Special Needs Planning & ABLE Accounts    
 10:45-11:00am BREAK
 11:00-12:00am Dale Dekker, Is New Mexico Due For an Extreme Makeover?  
 12:00-1:30pm LUNCH, Community Invited 
 1:30-3:00pm Mike Schlesinger, What’s Current with 199A & S Corps
 3:00-3:15pm BREAK
 3:15-4:15pm Paula Feinberg, Loss & Planning For Widows
 4:15-4:30pm Closing: Terra Winter

SCHEDULE OF

PRESENTATIONS
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ROBERT O. JOHNSON, CPA 

▪ FINANCIAL SERVICES 

▪ RETIREMENT PLANNING 

▪ INSURANCE STRATEGIES 

▪ LONG -TERM CARE COVERAGE 

▪ POLICY REVIEWS 

▪ TRUST & ESTATE SERVICES 

▪ SMALL BUSINESS CONSULTATION 

▪ BUSINESS SUCCESSION PLANNING 

▪ ACCOUNTING & PAYROLL SERVICES 

▪ INDIVIDUAL/BUSINESS TAX PREPARATION 

 575•526•2500 

 253 W. Hadley Avenue • Downtown Las Cruces  
 www.bobjohnsonfinancial.com 



The Bull Symbol and Merrill Lynch are trademarks of Bank of America Corporation. 
CRPC® and Chartered Retirement Planning CounselorSM are registered service marks of the College for Financial Planning. 
© 2018 Bank of America Corporation. All rights reserved.    ARLSPFJ4 | MLWM-101-AD | 470945PM-0718 | 07/2018

Investment products:

Merrill Lynch Wealth Management makes available products and services offered by Merrill Lynch, Pierce, Fenner & Smith Incorporated, a registered broker-dealer and Member SIPC, and other 
subsidiaries of Bank of America Corporation.

  Are Not FDIC Insured    Are Not Bank Guaranteed    May Lose Value  

When you’re ready
to make a difference,
we’re ready to help

We’re proud to support the Community Foundation of 
Southern New Mexico.

Merrill Lynch

James (Jamie) E. Fletcher, CRPC®
Senior Vice President
Senior Financial Advisor
Portfolio Manager

james_fletcher@ml.com

The Fletcher Group
425 S Telshor Blvd.
Suite 101 Bldg. C
Las Cruces, NM 88011

575.521.5112

www.fa.ml.com/the_fletcher_group



Join hundreds of others who have made the 
ultimate commitment to New Mexico State 
University - leaving a legacy through planned 
philanthropic support to the University and 
its students.

To become a member, please send an 
email to plannedgiving@nmsu.edu or call 
Robert Peterson, Gift Planning Director, 
at 800-342-6678.

The New Mexico State University Foundation’s 1888 Society recognizes individuals who have 
listed the NMSU Foundation, Inc. as a beneficiary of a will, trust, life income gift, life insurance 
policy, retirement plan, or other planned gift and have notified the NMSU Foundation of their 
planned gift that supports the University.

To celebrate and honor their generosity, we give each member their own 1888 Society Key - a 
key to the University’s future and a point of Aggie Pride. A careful look at the design reveals 
Aggie history and symbolism, including the Miller Field Gate that appears as the key’s teeth 
and is the logo of The 1888 Society.
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David P. Hassler
 - Admitted in Texas
	 -	Certified	in	Estate	Planning	&	
Probate	by	the	Texas	Board	
of	Legal	Specialization

	 -	Fellow,	American	College	of	
Trust	&	Estate	Counsel

Joshua Dwyer
	 -	Admitted	in	New	Mexico	 

and Texas

www.ScottHulse.com 

Las Cruces
(575) 522-0765

El Paso
(915) 533-2493

San Antonio 
(210) 202-2315

Estate Planning & Probate Attorneys:

Serving	the	West	Texas	and	New	Mexico	Borderplex

The Value of Commitment
to Your Estate.

R. Glenn Davis
	 -	Admitted	in	New	Mexico	and	Texas
	 -	Certified	in	Estate	Planning	&	
Probate	by	the	Texas	Board	
of	Legal	Specialization

	 -	Fellow,	American	College	of	
Trust	and	Estate	Counsel

Lauren Serrano
	 -	Admitted	in	New	Mexico	and	Texas

M. Ryan Hoover
	 -	Admitted	in	New	Mexico	and	Texas Scott	Hulse	PC @ScottHulseLaw @ScottHulsePC



Southern
New Mexico
Estate Planning Council

Become a member today! 
Ken@KriegelCPA.com

Southern New Mexico Estate Planning Council
P.O. Drawer 2707 Las Cruces, NM 88004



Having an investment strategy, as well as a personal financial plan, is important 
in an ever-changing market environment.  Spence Asset Management is an 

excellent alternative to traditional Wall Street management, offering 
independent and autonomous thinking at a local level.    

Wha t ' s  You r  P l a n ?  

At  Spence  Asset  Management,  we  operate  in  a  team  

environment,  drawing  upon  over  100  years  of  

investment  and  planning  experience  to  lead  our  clients  

through  a  variety  of  market  conditions.   Our  firm 's  

culture  is  characterized  by  significant  employee  co-  

investment  in  our  strategies  and  a  long  history  of  team  

continuity.  These  attributes  coupled  with  an  

unwavering  investment  philosophy  have  resulted  in  a  

proven  track  record  of  investment  success.  

The information contained herein is for informational purposes only without regard to any particular user’s This information is for informational 

purposes only without regard to any particular individual’s investment objectives, risk tolerances or financial situation and does not constitute 

investment advice, nor should it be considered a solicitation or offering to investors. To determine if investment in a Separately Managed Account 

with Spence Asset Management is an appropriate investment for you please call 1.800.230.1840. 

 

Investment Advisory Services are offered through Spence Asset Management, a federally registered Investment Advisor. Investment Advisory 

Services offered through RIA of Spence Asset Management, a Registered Investment Advisor to all residents of the United States

www.SpenceAssetManagement.com • (575) 556-8500

Talk  to  us  today  about  tailoring  a  wide  range  of  investment  

management  services  for  your  unique  objectives.   

PORTFOLIO MANAGEMENT • FINANCIAL PLANNING • ESTATE PLANNING 
RETIREMENT PLANNING • COLLEGE PLANNING 

Patrick Grooms 

CFP® & MBA 



250 Cotorro Ct.  n  Las Cruces, NM
www.Wilson-Binkley.com  n  575-524-8118

Google Certified Partner
Websites & Search Engine Optimization (SEO)
Social Media Marketing & Management
Logo Design (Letterhead, Business Cards, etc.)
Marketing Planning, Strategy & Budgeting
Direct-Mail Lists & Services
Training, Corporate and Settlement Videos

250 Cotorro Court
Las Cruces, NM 88005
(575) 524-8118

YOUR 
LOGO
HERE

This Isn’t 
Estate Planning & This Isn’t 

Advertising

Professional Advertising & 
Marketing Services for Legal Firms, 
CPAs and their clients.



Valuation and Consulting, LLC 
A Valuation and Economic Consulting Company 

 
 
 
 
 
 
 
 
 

John R. Battle, CPA, CVA, MAFF, CM&AA, CGMA 
 

Providing Business Valuation, Economic Consulting 
And Litigation Support to New Mexico and West Texas 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

414 East 10th Street, Suite B 
Alamogordo, NM 88310 

575.488.3410 (Office) 
575.921.7578 (Cell) 
866.305.1492 (Fax) 

jbattlecpa@tularosa.net 
jbattlecpa.com 

Business Valuations: 
Estate, Trust and Gifting 
Shareholder Dissention 

Divorce  
Loss of Value in Business 
Buying or Selling Business 

Litigation Support/Expert Witness 
 

Economic Consulting: 
Economic Damages – Business Lost Profits 
Economic Damages – Intellectual Property 
Economic Damages – Unjust Enrichment 
Economic Damages – Permanent Injury 
Economic Damages – Wrongful Death 

Litigation Support/Expert Witness 
 

Mergers and Acquisitions: 
Exit Planning 

Sell and Buy Side Representation 
 

Consulting:  
Court Appointed 706 Representative 

Tax Preparation and Consulting 
 

 

John R. Battle, CPA – (Texas Firm ID C09200)
d/b/a Valuation and Consulting, LLC (New Mexico)

 
 



S I L V E R
S P O N S O R S



 

 

Ronald W. Cavill, CFP ®  
1155-B Commerce Court             575.323.3425 
Las Cruces NM, 88011          www.cavillco.com 

 Securities offered through LPL Financial, Member FINRA/SIPC. Investment Advice offered 
through Marshall Investment Management, a registered investment advisor. Cavill and 

Company and Marshall Investment Management are separate entities from LPL Financial. 

Best wishes for another successful  
Community Foundation of Southern New Mexico event! 



By using our experience, talent, sensitivity – along with 
powerful courtroom skills when necessary – we facilitate 
transitions for families to bring peace of mind to our 
clients. We serve families across New Mexico with 
offices in Albuquerque and Santa Fe.

Our clients are looking  

for the way forward, and 

we help them find it.

Hablamos español
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www.edwardjones.com

Enjoy the 
event.

Diana L Seward 
Financial Advisor

1717 E University Ave 
Las Cruces, NM 88001 
575-532-2015
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LB-CPA.com       4130 Rio Bravo Street, El Paso, Texas 79902      (915)544-6950 

Since 1952, LAUTERBACH BORSCHOW & CO has been helping 
clients attain their individual and business goals. Our staff  
includes financial professionals with a wide range of expertise 
and the skills necessary to meet your clients’ complex financial 
challenges.  
 

Clients who choose our accounting firm benefit from a full  
picture of their financial health, while our team works to  
coordinate tax and accounting implications of your financial  
strategy.  

Jeffrey M. Everett, C.P.A.

Wendy A. Boetticher, C.P.A.

Phone (575) 522-2244
Fax (575) 522-8049

jeverett@ebcpa.net
wboetticher@ebcpa.net

116 W. Las Cruces Ave. 
Las Cruces, New Mexico 88001

Schwalm,
Martos

& Co., PC

H. Myrle Schwalm, CPA
Certified Public Accountants

560 North Water
Las Cruces, NM 88001

P) 575.525.2282 • F) 575.525.1759



New Mexico Economic Update
Roberto Coronado is the Vice President in Charge and Senior Economist at Federal Reserve Bank of Dallas, El Paso Branch. He serves 
as the Dallas Fed lead officer and regional economist for West Texas and Southern New Mexico. He works closely with the branch’s board 
of directors and provides leadership and oversight for the operating and administrative functions of the El Paso office. He is also a senior 
economist and a member of the regional group of the Bank’s Research Department. His research focuses on issues pertaining to the Mexi-
can economy, the U.S.–Mexico economic integration and border issues. He has written articles for various Federal Reserve publications and 
academic journals in both the United States and Mexico. In addition, he is a board member of the Workforce Solutions Borderplex, El Paso 
Greater Chamber of Commerce, El Paso Collaborative for Academic Excellence and the United Way of El Paso. He is also a clinical assistant 
professor at the University of Texas at El Paso where he teaches in the Executive MBA program. He obtained his PhD in economics from the 
University of Houston and holds a BBA in accounting and economics and an MS in economics from UTEP. 

Medicaid Planning
Bridget Mullins is an attorney with the law firm of Pregenzer, Baysinger, Wideman & Sale. She represents clients in the areas of guard-
ianships, probate, wills, trusts, elder law, and family law with a focus on Spanish-speaking clients. She has a strong trial background as a 
prosecutor of domestic violence, child abuse, and human trafficking cases for the Albuquerque DA and AG offices. Being fluent in Spanish 
has allowed her to work as a teacher, an advocate, and as an attorney. She earned a master’s degree in Latin American Studies as well as her 
JD from the University of New Mexico, where she also taught Spanish. She has worked on consumer protection issues, taught Financial Lit-
eracy classes, is an Elder Law Section Member of the NM State Bar Association, a member of the NM Hispanic Bar Association, and a liaison 
for the Real Property, Trust and Estate for the Young Lawyers Division.

The 70/40 Rule....It All Adds Up!     
Buffy Johnson is the franchise owner and manager of Home Instead Senior Care in Las Cruces. She has had an extensive career in Execu-
tive Management with proven results and a strong desire to enhance the quality of life for seniors. She has a background in long term care 
facility survey preparation, customer service, census/marketing and financial success. She graduated with a BS degree in Health Profes-
sions/Health Administration from Southwest Texas State University in 1991. She was a Licensed Nursing Home Administrator for 24 years 
and spent the past 10 years as the Regional Vice President of the health care company Fundamental, then the President of Operations for 
On Pointe Health, and the Regional Vice President of Consulate Health Care. She purchased the Home Instead Senior Care franchise in 2016 
and has a passion for providing quality care to seniors. She also works with investors and operators to build or open new nursing homes 
and assisted living properties on behalf of her personal business Buffy Johnson Consulting.

What’s Current with 199A & S Corps 
Michael Schlesinger is a partner of the law firm Schlesinger & Sussman. He is a practicing tax lawyer, member of the New York bar 
and former Adjunct Professor of Law at Pace University Law School and Adjunct Professor of Accounting, at the Lubin School of Business, 
Pace University. He is also the author of several books including “S Corporations: Tax Practice and Analysis” (2018), among others. He has 
also written of over eighty tax articles that have appeared in national publications such as the Journal of Taxation, Estate Planning, Practi-
cal Accountant, Business Entities, and many others. His latest article “Tax Planning in Today’s Environment” was published by Practical Tax 
Strategies in 2017 and reprinted in The Journal of Corporate Taxation this year. He has been a lecturer to various organizations including, 
the American Institute of Certified Public Accountants, the Practicing Law Institute, the National Tax Institute, the National Association of 
Enrolled Agents, the National Conference of Certified Public Accountant Practitioners, and the American Institute of Banking. He has been 
quoted in Smart Money and Fortune Small Business; he is also frequently quoted in the New York Times and Federal Tax Weekly. 

Ding Dong the Witch is Dead (Ethics & Professionalism)
The Client, the Spouse and the Kids, Oh My  (Ethics & Professionalism)     
Nell Graham Sale is Of Counsel with the law firm of Pregenzer, Baysinger, Wideman & Sale in Albuquerque, NM. She is admitted to 
practice law in NM, DE, PA, US Tax Court and the Supreme Court. She is celebrating her 11 year anniversary of having her AV Preeminent® 
rating from LexisNexis Martindale-Hubbell. She has been repeatedly selected for inclusion by her peers in Best Lawyer in America®, and 
has been selected for inclusion in Super Lawyers for many consecutive years. She was named Best Lawyers 2017 Elder Law “Lawyer of the 
Year” in Albuquerque. She is a Certified Elder Law Attorney (CELA) as designated by the National Elder Law Foundation. She is a former 
board member of the Special Needs Alliance, a national network of disability trust lawyers and a fellow in the American College of Trust and 
Estate Counsel. Her law practice concentrates on taxation, estate planning, estate administration, business succession, disability planning 
and elder law.

Washington Update 
Pete Davis advises Wall Street money managers on Washington policy developments that affect the financial markets. President of his 
own consulting firm since 1992, Davis Capital Investment Ideas, he draws on 11 years of experience as a Capitol Hill economist with the 
Joint Committee on Taxation (1974-1981), the Senate Budget Committee (1981-1983), and Senator Robert C. Byrd (1992). He worked in 
the House and Senate, and for Republicans and Democrats. He brought the first computer policy model, the Treasury Individual Income 
Tax Model, to Capitol Hill in early 1974, when he became a revenue estimator on the Joint Committee on Taxation. He formulated the 1975 
rebate, the earned income tax credit, the 1976 estate tax rates, the 1978 marginal tax rates, and the Roth-Kemp tax cut. He left Capitol Hill 
in 1983 for the Washington Research Office of Prudential-Bache Securities, where he advised investors for seven years. 

FACULTY



Special Needs Planning & ABLE Accounts 
Peggy Graham is a special needs attorney who is Of Counsel with Pregenzer, Baysinger, Wideman & Sale. She began her career in 
Topeka, Kansas where she practiced for 15 years before returning to Albuquerque. While in Kansas, Peggy tried many cases to a jury ver-
dict while an Assistant Attorney General, represented the State in numerous child and adult abuse cases, established guardianships and 
conservatorships for hundreds of vulnerable adults, Medicaid and welfare benefits appeals, and served as an Administrative Law Judge 
for seven years. Upon moving back to Albuquerque with her family in 2009, Peggy has focused her practice on elder law, specifically in 
representing individuals and families in the appointment of guardians and conservators for the elderly or disabled as both the petitioning 
attorney and Guardian ad Litem, estate planning, probate, and fiduciary litigation. Peggy has a unique perspective on the representation 
of families who have members with developmental disabilities and special needs as she is the mother of a special needs child.

Is New Mexico Due For an Extreme Makeover?  
Dale Dekker is the original founder of Dekker/Perich/Sabatini and has extensive experience in architecture and planning projects that 
are socially, economically, and environmentally sustainable. His contributions to architecture include high tech, one-of-a-kind research 
facilities for Sandia National Labs, award-winning school designs across the Southwest, and large-scale master planning projects, such as 
the University of New Mexico Master Plan Update. He has become heavily involved in his community by participating as a volunteer on a 
variety of boards and commissions. He is a member of the Economic Forum, the Executive Committee of Albuquerque Economic Develop-
ment (AED), Board Member and Past Chair of NAIOP, Past-District Council Chair of the Urban Land Institute (ULI), and was appointed by 
Governor Susana Martinez to the Construction Industries Commission and the State of New Mexico Workforce Solutions Development 
Board. He also serves on a variety of non-profit boards, including the Albuquerque Public Schools Foundation and the Central New Mexico 
Community College Foundation. He is currently leading an effort for the Greater Albuquerque Chamber of Commerce, called the 2065 Plan 
that is intended to take a long range look at what the city and region might look like 50 years from today.

Estate Planning Highlights from NYU’s 77th Institute on Federal Taxation 
David Hansen is a tax lawyer and shareholder in the ScottHulse Law Firm where he represents clients during tax audits, administrative 
appeals and tax litigation. He also assists taxpayers confronted with government action to collect unpaid taxes and represents clients on 
intellectual property matters as a trademark attorney. Since joining the firm, he has negotiated offers in compromise with the IRS and has 
litigated and won cases before the United States Tax Court. He has also assisted numerous non-profit organizations in their applications 
for tax-exempt status. David has helped both for-profit and non-profit entities with tax and corporate structure planning, including forma-
tions, mergers, conversions, and sales of entities. He has also assisted individuals with estate planning and sales of real estate. He earned a 
MBA from Cornell University and co-founded the International Institute for Biomedical Research (IIBR). He then earned his JD degree with 
honors from the University of Texas at Austin and later gained additional specialization in tax law, earning his LLM in Taxation from New 
York University. He is also a Member of the El Paso Bar Association and the American Bar Association.

Overview of the Tax Cuts & Jobs Act 
Greg Martin is an attorney with the law firm of Kemp Smith Law. He primarily practices in the areas of corporate and business, estate 
planning and tax. Martin earned a BA in 2006 from Trinity University and then graduated magna cum laude with his JD degree in 2011 
from Texas Tech School of Law. He was honored with the CALI award for Professional Responsibility as well as the Am Jur award for Estate 
and Gift Taxation, Corporate Taxation, Low Income Tax Clinic, Marital Property and Criminal Law. He has been a presenter at UTEP’s Estate 
Planning Conference for Women and other CLEs for the National Business Institute. He was also a part of the Leadership El Paso Class 39 
and served on the Board of Directors for Big Brothers Big Sisters from 2013-2017. He currently serves on the Board of Directors of the El Paso 
Estate Planning Council, El Paso Holocaust Museum, and El Paso Probate Bar. He is also actively involved with the Progress 321 initiative, 
which works with Las Cruces, NM; El Paso, TX; and Ciudad Juárez, Chihuahua, Mexico individuals to recruit, empower and develop active 
young professionals who can volunteer and provide their expertise to build the capacities of nonprofit organizations.

Loss & Planning For Widows
Paula Feinberg is a Senior Vice President with Raymond James Financial Services where she takes care of multi-generational families in 
Dallas, New York, San Francisco, Houston, El Paso and other great cities. She has over 25 years of experience in economic and community 
development, investment strategy, and financial planning with a special compassion for families who have experienced loss, having lost 
her husband four years ago. She received her BA from the University of Texas at El Paso in the Liberal Arts Honors Program where she was 
selected as the first Truman Scholar from UTEP. She lived in New York City for many years where she received her Masters in International 
and Public Affairs from Columbia University. She was recruited as a Vice President by Citibank to direct public affairs for Manhattan and 
the Bronx. She spent 20 years with Citigroup and Smith Barney and joined Raymond James last year. She currently serves on the Loretto 
Academy Board of Trustees in El Paso and the Board of Chiapas International in Dallas. She was a founding member of this organization ten 
years ago in an effort to expand micro-lending tools to the poorest women in Latin America.

Ding Dong the Witch is Dead (Ethics & Professionalism)
The Client, the Spouse and the Kids, Oh My  (Ethics & Professionalism)     
Dan Monte completed his undergraduate degree from the University of New Mexico in 1988 and attended law school at Creighton 
University Law School in Omaha, Nebraska. Upon graduating from law school in 1992, he joined a firm in Missouri. In 1999, he and his 
family moved to Santa Fe, where he joined a law firm and focused his practice in estate planning, estate administration, real estate, and 
represented several corporate fiduciaries.  For the past 11 years, he has worked in various senior management positions with a bank’s trust 
department in New Mexico and with a trust and wealth management company in Missouri.  In 2017, he moved back to New Mexico when 
he joined the law firm of Pregenzer Baysinger Wideman & Sale, PC. His primary areas of practice are estate planning, fiduciary services, trust 
administration, probate, and elder law.
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New Mexico Economic 
Update

November 1, 2018

Roberto Coronado

*The views expressed are my own and do not necessarily reflect official positions of the Federal Reserve System*

Vice President in Charge & Senior Economist

 The Federal Reserve 
 New Mexico

 State Economic Trends
 Local Labor Markets
 Energy and Trade 

 What is ahead for New Mexico?

Overview

2



The Federal Reserve System

3

 The Federal Reserve System is the central bank of the United 
States. 

 Article 1, Sec 8 of the U.S. Constitution gives Congress the power 
“to coin money, and regulate the value thereof …”

 Congress delegated this power by passing the Federal Reserve Act 
in 1913 “to provide the nation with a safer, more flexible, and more 
stable monetary and financial system.”

What is the Fed?

4



Structure and Goals of the Fed

5

SOURCE: Federal Reserve Board of Governors, Purposes and Functions, Figure 1.1

Federal Reserve System



 Board of Directors
 Business and Community Advisory Council
 Community Depositary Institutions Advisory Council
 Energy Advisory Council
 Beige Book
 Business outlook surveys
 Roundtables with business and industry leaders

The Dallas Fed seeks advice 

7

State Economic Trends
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New Mexico ranked 44th in job growth in 2015
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Slow growth in 2016…
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…And in 2017
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In 2018, New Mexico and other energy states 
outpacing U.S. growth
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New Mexico reaches pre-recession employment 
levels

13

SOURCE: Bureau of Labor Statistics
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Employment growth is broad based
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Professional & Business Services adds most jobs
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A dichotomy in New Mexico’s labor market
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New Mexico’s unemployment rate trending down
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Government, tourism, energy, and health dominate 
New Mexico’s economy 

19

Local Labor Markets

20



Albuquerque has posted stronger job growth than 
other metro areas
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In addition to government, health, retail are important 
to Albuquerque

22



Government, energy and tourism drive Farmington
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Healthcare is the fastest growing cluster in
Las Cruces
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Government and tourism drive Santa Fe
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Energy and Trade in New Mexico
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Low oil prices benefit most states
(Effect of a 50% decline in oil prices on employment)

27

SOURCES: Brown, Stephen P.A., and Yucel, Mine. “The Shale Gas and Tight Oil Boom: U.S. States’ Economic 
Gains and Vulnerabilities,” Council of Foreign Relations. October 2013

New Mexico energy rebounds in 2017 and 2018

28

SOURCES: Baker Hughes; U.S. Department of Energy.
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New Mexico’s economy continues to depend on 
energy

29

Note: Values prior to 1997 extrapolated from SIC coded data. Employment data only available to 1981. 
SOURCES: Bureau of Economic Analysis, Bureau of Labor Statistics
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New Mexico’s exports move south
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Trade through Santa Teresa Port up since 2009
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NOTE: 2018 is annualized based on growth through August 2018.
SOURCE: Foreign Trade Division/Census Bureau/Haver Analytics

What’s ahead? 

32



New Mexico’s growth accelerated in 2018
 Weakness continues in Government, the largest employment sector in 

the state
 Strong energy growth boosts New Mexico economy
 New Mexico’s export hub has moved to the south of the state
 Trade through the Santa Teresa Port of Entry has been robust 

Summary and conclusions

33

Public Resources from the Dallas Fed:

• Southwest Economy
• Regional Economic Updates
• Texas Business Outlook Surveys
• Energy Survey
• National Economic Updates
• International Economic Updates
• Additional Research Publications and Data

Dallas Fed Publications

34
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New Mexico Economic Update
For more information visit

www.dallasfed.org
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Protecting Assets 
While Qualifying for Medicaid

November 1, 2018

Bridget L. Mullins
Pregenzer, Baysinger, Wideman & Sale P.C.

2424 Louisiana Blvd. NE, Suite 200
Albuquerque, New Mexico 87110

(505) 872-0505 (P)
(505) 872-1009 (F)

bmullins@pbwslaw.com
www.pbwslaw.com

www.pbwslaw.com

Applying for Medicaid—The Four 
Eligibility Requirements

• Medical Eligibility
• Income Eligibility
• Resource Eligibility
• Transfer Eligibility

www.pbwslaw.com
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Medical Eligibility
•Needs Assessment

–Does applicant require SNF 
level of care?
•Cognitive Impairment
•Inability to perform ADLs

www.pbwslaw.com

Income Eligibility

• NMAC 8.200.520 and 8.281.500
• Definition of Income
• Income Limit - $2,250 in 2018
• Income Diversion Trust for excess 

income

www.pbwslaw.com
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Resource Eligibility

• NMAC 8.200.510 and 8.281.500
• Exempt Resources
• Countable Resources
• Spend Down

www.pbwslaw.com

Additional Resource Rules
• A personal residence with more than $840,000 is a 

totally countable resource.

• An annuity can be preserved if (NMAC 8.281.500.14D):
– Actuarily sound: pays out at least the amount paid in during 

annuitants life expectancy

– No balloon payment or deferral of annuity stream 

– Medicaid is named as primary beneficiary if sold, or 
contingent remainder beneficiary to a spouse, minor, or 
disabled child

• RVs and Boats are considered household effects

www.pbwslaw.com
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Transfer Eligibility
• NMAC 8.281.500.14
• Transfer: Disposition of a Resource (Countable or 

Exempt) for less than Fair Market Value
• Lookback Period = 60 months
• Penalty Period Calculation: Amount of 

transfer/average cost of care per month
• Average Cost of Care = $7,485/month in 2017

www.pbwslaw.com

Medicaid Estate Recovery
Relevant Statutes and Regulations

Estate Recovery Act
Section 22-2A-1 through 27-2A-9 NMSA

MAD Regulations
Section 8.200.430.20 of MAD regulations

Uniform Probate Code
Section 45-3-801 through 45-3-815 NMSA

www.pbwslaw.com



10/24/18

5

Medicaid Estate Recovery

• Limited to probate assets
• NM cannot recover until death of 

surviving spouse, or if there are minor 
children, or if a child is disabled

• Limited to Medicaid services rendered to 
persons over age 55

• Hardship waiver
www.pbwslaw.com

Medicaid Planning for 
Married Applicants

• Applicant/Institutional Spouse and 
Community Spouse

• Community Spouse Monthly Income 
Allowance (CSMIA)

• Community Spouse Resource Allowance 
(CSRA)

www.pbwslaw.com
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Community Spouse Monthly 
Income Allowance (CSMIA)

• Community Spouse: > Community 
Spouse’s income or ½ combined income

• Minimum Monthly Maintenance Needs 
Allowance (MMMNA): $2,002 in 2017

• Excess Shelter Deduction: up to $1021 in 
2017 if approved shelter exceeds $600

www.pbwslaw.com

Community Spouse Resource 
Allowance (CSRA)

• Resource Assessment – after 30 day stay
• Minimum and Maximum Resources reserved 

for Community Spouse:
– Exempt Resources
– Minimum $31,290 in 2017
– Maximum $119,220 in 2017

• Post-Eligibility Transfer Rules
– Retitle Resources to Community 

Spouse w/in 1 year
www.pbwslaw.com
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CASE STUDY: 
JOHN AND MARY SMITH

BOTH AGE 70; TWO CHILDREN
MARY HAS ALZHEIMER’S DISEASE

ENTERED SKILLED NURSING CARE 3/01/2018
NO LONG-TERM CARE INSURANCE

www.pbwslaw.com

INCOME

JOHN MARY
Social Security $1,000 Social Security$1,000
Pension 700 Pension 1,300
Total $1,700 $2,300

Combined Income $4,000 x ½= $2,000

www.pbwslaw.com



10/24/18

8

RESOURCES

JOHN MARY

IRA    $68,000 Roth IRA      $20,000
JOINT

House/contents $250,000
Car 10,000
Lot 15,000
Savings 135,440

410,440

Total Estate: $498,440

www.pbwslaw.com

MANAGING MARY SMITH’S LONG-TERM CARE 
@ $7,485/MONTH, $89,820/YEAR

WITHOUT MEDICAID PLANNING

• The Smith’s ASSETS can pay for 5.5 years of 
Mary’s care, assuming no growth, the sale of 
the home and liquidation of all other assets. 

• Mary may outlive the assets and John will be 
impoverished.

www.pbwslaw.com
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IS MARY ELIGIBLE FOR MEDICAID ON 
3/01/2017?

INCOME
• Income Allocated to Mary: < her income or ½ 

of combined = $2,000 per month
• Allowable income in 2017:   $2,205 per month
• Mary passes the income eligibility test 

www.pbwslaw.com

RESOURCES
• Exempt resources:  House and Car $260,000
• Total Countable Resources: $238,440 x 1/2
• Resources allocated to John and Mary:     

$119,220 each
• Mary’s Allowable resources:  $2,000
• Mary fails the resource eligibility test. 
• Must spend down $117, 220 to become 

eligible

www.pbwslaw.com
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Spend Down

• Option 1: Spend down on Mary’s Care
– @$7,485/month, Mary will be eligible 

in 1 year and 4 months

www.pbwslaw.com

Option 2: Spend Down to Maximize John’s assets
After application for Medicaid:

a. Carve out John’s $119,220:
John keeps his IRA $   68,000
Portion of savings 51,220

$119,220
b. Sell lot
c. Purchase burial plans for Mary and John $20,000
d. Do repairs to the house 40,000
e. Pay for care during spend down 22,000
f. Upgrade family car 36,000

$118,000
Home and vehicle are worth more; funeral is paid for.

www.pbwslaw.com
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MARY AND JOHN WITH SLIGHTLY 
DIFFERENT FACTS

Mary’s income is $2,250 per month and their 
total income is $5,000.
Result: 
• John keeps his $2,750 rather than 1/2, but;
• Mary has too much income to qualify
Solution: Income Diversion Trust for Mary’s 

excess income ($45/month)
www.pbwslaw.com

MARY AND JOHN WITH SLIGHTLY 
DIFFERENT FACTS

The home is worth $900,000.
Result: Home is totally counted as a 

resource
Solution: Reduce equity with a loan or 

reverse mortgage for John; sell an 
interest to a child

www.pbwslaw.com
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MARY AND JOHN WITH SLIGHTLY 
DIFFERENT FACTS

Mary and John transferred the lot to one of 
their two children in 2015, who sold the lot and 
applied the proceeds to the college education of 
a grandchild.

Result: 2-month penalty period 
($15,000/$7,485) unless child repays

www.pbwslaw.com

MARY AND JOHN WITH SLIGHTLY 
DIFFERENT FACTS

The other child is willing to move in with John 
and Mary to help care for Mary.
Result: Postpones Mary’s need for Medicaid
Strategy: Document care agreements to support 
pay for services upon later application for 
Medicaid;  Sell an interest in the house to child 
with care as consideration.

www.pbwslaw.com
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MARY AND JOHN WITH SLIGHTLY 
DIFFERENT FACTS

After Mary qualifies for Medicaid, John dies with 
Mary named as beneficiary of his estate because 
he didn’t want to disinherit her. 

Result: Mary will lose Medicaid eligibility when 
she inherits John’s assets until she spends down
Solution: Testamentary special needs trust fbo
Mary

www.pbwslaw.com

MEDICAID DO’S AND DON’TS

• DON’T transfer the home to prepare for eligibility
• DON’T transfer vehicles
• DON’T “spend down” before applying for 

Medicaid
• DO plan ahead if a debilitating disease is 

diagnosed
• DO change the estate plan of the community 

spouse
• DO get advice

www.pbwslaw.com
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Bridget L. Mullins
Pregenzer Baysinger Wideman & Sale PC

2424 Louisiana Blvd NE, Suite 200
Albuquerque, NM 87110

(505) 872-0505 
Fax (505) 872-1009 
www.pbwslaw.com

bmullins@pbwslaw.com
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By: Gregory E. Martin

“Tax Cuts and Jobs Act” (TCJA)
H.R. 1 (Pub. L. No. 115-97)

26TH ANNUAL ESTATE PLANNING INSTITUTE

NOVEMBER 1, 2018

 Created by the Congressional Budget Act of 1974
 For bills that impact spending, revenue, or the debt ceiling

 Can pass the U.S. House and Senate with a simple majority vote

 Byrd Rule (U.S. Senate rule)
 Must not increase spending or decrease revenues outside of the budget 

window to be permanent

 Changes are not merely “incidental”

 All changes are within the jurisdiction of the committees outlined in the 
reconciliation instructions

 Have to achieve at least the same amount of savings as the House bill did

 Cannot have any impact on Social Security

BUDGET RECONCILIATION
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 Estates and Trusts

 Individuals

 Businesses
 Tax Rate for C-Corporations

 §199A Deduction

 §179 Expensing

 Bonus Depreciation

 Business Interest Deduction 

 Net Operating Loss (NOL)

 1031 Exchanges

 Planning Opportunities

OVERVIEW

Estates and Trusts
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Exclusion Pre-TCJA Post-TCJA

Estate Tax Rate 40% 40%

GST Tax Rate 40% 40%

ESTATE AND GST TAX RATES UNCHANGED

Exclusion Pre-TCJA Post-TCJA

Estate Tax Exclusion Amount
(indexed annually for inflation)

$5M $10M

GST Tax Exclusion Amount
(indexed annually for inflation)

$5M $10M

U.S. CITIZENS AND RESIDENT ALIENS

Sunsets  Januar y 1 , 2026
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$5,000,000 

$5,120,000 

$5,250,000 

$5,340,000 

$5,430,000 

$5,450,000 

$5,490,000 

$11,180,000 

$5,600,000 

$0

$2,000,000

$4,000,000

$6,000,000

$8,000,000

$10,000,000

$12,000,000

$14,000,000

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026

ESTATE TAX AND GST TAX EXCLUSION AMOUNTS

THE URBAN-BROOKINGS TAX POLICY CENTER

99.79%

0.21%

2017 Estate Tax Projections

99.79% of Estates Will Not Pay Estate Tax

0.21% of Estates Will Pay Estate Tax

99.94%

0.06%

2018 Estate Tax Projections

99.94% of Estates Will Not Pay Estate Tax

0.06% of Estates Will Pay Estate Tax
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Exclusion Pre-TCJA Post-TCJA

Estate Tax Exclusion Amount
(not indexed for inflation)

$60K $60K

GST Tax Exclusion Amount
(not indexed for inflation)

$1M $1M

NONRESIDENT ALIENS

Pre-TCJA Post-TCJA

15% 10%

25%
24%

28%

33% 35%

39.6% 37%

INCOME TAX RATES FOR ESTATES AND TRUSTS

Sunsets  Januar y 1 , 2026
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Top of Each Income Tax Bracket

Taxable Income Tax

$2,550 10%

$9,150 24%

$12,500 35%

Excess 37%

INCOME TAX BRACKETS FOR ESTATES AND TRUSTS

Sunsets  Januar y 1 , 2026

 Tax years beginning after 12/31/2012

 3.8% surtax on the lesser of:
 Undistributed NII for the tax year; or

 Amount adjusted gross income (AGI) exceeds the dollar amount at which 
the highest income tax bracket begins for the tax year ($12,500 for 2018).

 Form 8960 and Line 4 of Schedule G of Form 1041

NET INVESTMENT INCOME (NII) SURTAX
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Individuals

Pre-TCJA Post-TCJA

10% 10%

15% 12%

25% 22%

28% 24%

33% 32%

35% 35%

39.6% 37%

INCOME TAX RATES FOR INDIVIDUALS

Sunsets  Januar y 1 , 2026
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Top of Each Income Tax Bracket

Single
Married

Filing Jointly (MFJ)
Married 

Filing Separately (MFS)
Head of Household

(HOH) Tax

$9,525 $19,050 $9,525 $13,600 10%

$38,700 $77,400 $38,700 $51,800 12%

$82,500 $165K $82,500 $82,500 22%

$157,500 $315K $157,500 $157,500 24%

$200K $400K $200K $200K 32%

$500K $600K $300K $500K 35%

Excess Excess Excess Excess 37%

INCOME TAX BRACKETS FOR INDIVIDUALS

Sunsets  Januar y 1 , 2026

MEDICARE SURTAX AND NII SURTAX

Filing Status Threshold Amount*

Single $200K

MFJ $250K

MFS $125K

HOH $200K

 Tax years beginning after 
12/31/2012

 0.9% surtax on the amount of 
Medicare wages and net self-
employment income in excess 
of the threshold amount

 3.8% surtax on the lesser of:
 NII; or

 Amount of modified adjusted 
gross income (AGI) in excess of 
the threshold amount.

*Not Indexed for  Inflation
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 New due diligence requirements for paid preparers

 Form 8867 now includes HOH questions
 IRS issued proposed draft of form as of 07/26/2018

 Separate $500 penalty (indexed for inflation)

FORM 1040 – FILING STATUS

“Per manent”

FORM 1040 – INCOME
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 Line 11 – Alimony received 
 No longer included in payee’s gross income

 “Permanent”

 Line 15a – IRA Recharacterization
 Cannot unwind a Roth conversion

 “Permanent”

 Line 21 – Discharge of student loan indebtedness
 Excluded for student death or total and permanent disability

 Sunsets January 1, 2026

CALCULATING INCOME

FORM 1040 – ADJUSTED GROSS INCOME
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 Line 26 – Moving expenses
 Repealed (except for military)

 Sunsets January 1, 2026

 Line 31a – Alimony paid
 No longer deducted from payor’s gross income

 “Permanent”

CALCULATING AGI

FORM 1040 – TAX AND CREDITS
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Filing Status Pre-TCJA Post-TCJA

Single $6,500 $12K

MFJ $13,000 $24K

MFS $6,500 $12K

HOH $9,550 $18K

LINE 40 – STANDARD DEDUCTION

Sunsets  Januar y 1 , 2026

Name Post-TCJA

Medical Expenses Deduction threshold reduced from 10% to 7.5% of AGI for all 
taxpayers for 2017 and 2018 tax years

*SALT $10K ($5K for MFS)

*Mortgage Interest • Indebtedness limit reduced from $1M ($500K MFS) to 
$750K ($375K for MFS)

• Home Equity Line of Credit (HELOC) deduction repealed

Charitable Contributions • *Percentage Limit increased from 50% to 60% (for cash) 
with a 5 year carry forward on excess cash contributions

• Repealed 80% deduction if right to buy sports tickets

*Personal Casualty Losses Repealed (except declared disaster areas)

*Job Expenses and
Certain Miscellaneous Deductions

All miscellaneous itemized deductions that exceed, in the 
aggregate, 2% of the taxpayer’s AGI repealed

SCHEDULE A – ITEMIZED DEDUCTIONS

Sunsets  Januar y 1 , 2026
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PEASE LIMITATION

Filing Status Pre-TCJA Post-TCJA

Single $261,500 N/A

MFJ $313,800 N/A

MFS $156,900 N/A

HOH $287,650 N/A

 Reduces itemized deductions 
at a rate of 3% per each dollar 
over the threshold amount.

 Applies to:
 SALT deduction;

 Mortgage interest deduction;

 Charitable contributions; and

 Miscellaneous deductions. 

Sunsets  Januar y 1 , 2026

Item
Pre-TCJA Post-TCJA

Standard Itemized Standard Itemized

AGI $800K $800K $800K $800K

Standard Deduction (MFJ) $13K $24K

Itemized 
Deductions

SALT $12K $10K

Mortgage Interest $30K $30K

Charitable
Donation

$200K $200K

Pease Limitation ($800K - $314K) x 3% = ($15K) (N/A)

TOTAL $227K $240K

Taxable Income $787K $573K $776K $560K

CALCULATING THE PEASE LIMITATION
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THE URBAN-BROOKINGS TAX POLICY CENTER

73.58%

26.42%

2017 Projected Itemizers

73.58% Will Not Itemize 26.42% Will Itemize

89.05%

10.95%

2018 Projected Itemizers

89.05% Will Not Itemize 10.95% Will Itemize

Pre-TCJA Post-TCJA

$4,050 $0

LINE 42 – PERSONAL EXEMPTIONS

Sunsets  Januar y 1 , 2026
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Filing Status
Pre-TCJA Post-TCJA

Exemption Phaseout Exemption Phaseout

Single $54,300 $120,700 $70,300 $500K

MFJ $84,500 $160,900 $109,400 $1M

MFS $42,250 $80,450 $54,700 $500K

HOH $54,300 $120,700 $70,300 $500K

LINE 45 – INDIVIDUAL ALTERNATIVE MINIMUM TAX

Sunsets  Januar y 1 , 2026

Pre-TCJA Post-TCJA

Taxable Income (MFJ) $400K $400K

AMT Exemption

Full Exemption ($84.5K) ($109.4K)

Phaseout Amount
($160.9K / $1M)

($400K - $160.9K) x 25% = $59.8K $0

Total Exemption ($84.5K) + $59.8K = ($24.7K) ($109.4K)

Alternative Minimum Taxable Income $375.3K $290.6K

CALCULATING THE INDIVIDUAL AMT
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LINE 52 – CHILD TAX CREDIT

Pre-TCJA Post-TCJA

Qualifying 
Child

Credit $1,000 $2,000

Refund $1,000 $1,400

SSN Yes Yes

Qualifying 
Dependent

Credit N/A $500

Refund N/A $0

SSN N/A No

 Phase out threshold amount:
 $400K for MFJ; and

 $200K for all other taxpayers.

 Inflation:
 No adjustments for: 

 Credit amount; and

 Phase out threshold amount.

 Adjustment for $1,400 refund

Sunsets  Januar y 1 , 2026

FORM 1040 – OTHER TAXES

 Line 61:
 Individual shared responsibility payment reduced to $0 starting 01/01/2019

 “Permanent”

 Line 62:
 Unchanged

 Additional Medicare Tax – Form 8959

 NII Tax – Form 8960
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Pre-TCJA Post-TCJA

Unearned Income ≤ $2,100 Child’s Tax Rate

Estates and Trusts Brackets
Unearned Income ≥ $2,100

Higher of:
• Child’s Tax Rate or
• Parent’s Tax Rate.

“KIDDIE TAX” RATES

 Applies to the net unearned income of a child: 
 under age 19; or

 A full-time student younger than age 24.

 Form 8615

Sunsets  Januar y 1 , 2026

Businesses
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Top of Each Income Tax Bracket

Taxable Income Pre-TCJA Post-TCJA

$50K 15%

21%
$75K 25%

$10M 34%

Excess 35%

INCOME TAX BRACKETS FOR C-CORPORATIONS

“Per manent”

SCHEDULE J, FORM 1120 – TAX COMPUTATION
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 Schedule J, Part I, Line 3 – Alternative Minimum Tax
 Repealed for tax years beginning after January 1, 2018

 “Permanent”

 Schedule J, Part I, Line 5d – Credit for Prior Year Minimum Tax
 2018, 2019, and 2020 – may claim a refund of 50% of remaining credits

 2021 – may claim refund of all remaining credits

 Proposed draft of Form 8827 issued by IRS as of 08/27/2018

C-CORPORATION AMT

C-Corp. Pass-Through Entity

Corporate Tax

Income $100.00 $100.00

State Income Tax (5%) ($5.00) N/A

Federal Taxes (21%/0%) ($19.95) N/A

Total Business Tax ($24.95) N/A

Net Available for Distribution $75.05 $100.00

Individual Tax

Income $75.05 $100.00

State Income Tax (5%)* ($3.75) ($5.00)

Federal Taxes (23.8%/40.8%) ($17.86) ($38.76)

Total Individual Tax ($21.61) ($43.76)

Effective Business Tax Rate 24.95% 43.76%

Effective Individual Tax Rate 46.56% 43.76%

DOUBLE VS SINGLE TAXATION

*No state  income tax deduction
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 Domestic corporation

 Has only one class of stock

 Does not have more than 100 shareholders

 Each shareholders must be one of the following:
 An individual (except a NRA);

 A decedent’s estate; 

 A tax-exempt organization described in I.R.C. §401(a) or 501(c)(3); or

 An eligible trust.

S-CORPORATION REQUIREMENTS

Pre-TCJA Post-TCJA

Eligible Beneficiaries
• Individuals (except NRAs);
• Decedent’s estates; and
• Certain charitable organizations.

• Individuals (including NRAs);
• Decedent’s estates; and
• Certain charitable organizations.

ELECTING SMALL BUSINESS TRUST

“Per manent”
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08/13/2018 DRAFT FORM 1040, LINE 9

 Lesser of
 Taxpayer’s combined qualified business income (QBI) amount; or

 20% of  taxpayer’s taxable income in excess of any net capital gains.

 Taxpayer’s taxable income:
 Line 43 of Form 1040; or

 Line 22 of Form 1041.

 Taxpayer’s net capital gains:
 Line 13 of Form 1040; or

 Line 4 of Form 1041.

§199A DEDUCTION

Sunsets  Januar y 1 , 2026
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 QBI component plus

 20% of the aggregate amount of qualified:
 REIT dividends; and 

 Publicly traded partnership income.

COMBINED QBI AMOUNT

Taxable Income* QBI Component

Does not exceed $157.5K
($315K if MFJ)

20% x taxpayer’s QBI

Between $157.5K and $207.5K
($315K and $415K if MFJ)

Threshold: $50K ($100K MFJ)

QTB
[(20% x taxpayer’s QBI) – (W-2 wage limit ÷ ((amount 
taxable income exceeds threshold)/(threshold))]

SSTB
20% QBI component rate reduced by 1% for each $2.5K
($5K for MFJ) that taxable income exceeds threshold.

Exceeds $207.5K
($415K if MFJ)

QTB

W-2 wage limit is the greater of:
• 50% of  W-2 wages relating to the QTB; or
• 25% of  W-2 wages relating to the QTB + 2.5% of the 

unadjusted basis immediately after acquisition of all 
qualified property.

SSTB $0

QBI COMPONENT

*Indexed for  Inflation
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 Qualified Trade or Business (QTB) is not:
 a specified service trade or business (SSTB); or

 the trade or business of performing services as an employee.

 SSTB:
 Excludes architects and engineers

 Includes trades or businesses performing services:
 in the fields of health, law, accounting, actuarial science, performing arts, 

consulting, athletics, financial services, brokerage services, or any trade or 
business where the principal asset is the reputation or skill of 1 or more of its 
employees; or

 that consist of investing and investment management, trading, or dealing in 
securities, partnership interests, or commodities.

TYPES OF TRADES OR BUSINESSES

C-Corp.
Pass-Through

QTB SSTB

Corporate Tax

Income $100.00 $100.00 $100.00

State Income Tax (5%) ($5.00)

Federal Taxes (21%/0%) ($19.95)

Total Business Tax ($24.95)

Net Available for Distribution $75.05 $100.00 $100.00

Individual Tax

Income $75.05 $100.00 $100.00

§199A Deduction (0%/20%/0%) ($20.00)

State Income Tax (5%)* ($3.75) ($4.00) ($5.00)

Federal Taxes (23.8%/40.8%/40.8%) ($17.86) ($32.64) ($40.80)

Total Individual Tax ($21.61) ($36.64) ($45.80)

Effective Business Tax Rate 24.95% 36.64% 45.80%

Effective Individual Tax Rate 42.81% 36.64% 45.80%

CALCULATION OF 199A DEDUCTION

*No state  income tax deduction
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Pre-TCJA Post-TCJA

Annual dollar limit $500K
(indexed for inflation)

$1M
(indexed for inflation)

Phase-down threshold $2M
(indexed for inflation)

$2.5M
(indexed for inflation)

“Qualified real property” • Qualified leasehold 
improvement property;

• Qualified retail improvement 
property; and 

• Qualified restaurant property.

• Qualified improvement 
property; and

• Following improvements to 
nonresidential real property:
o Roofs;
o HVAC;
o Fire protection and alarm 

systems; and
o Security systems.

§179 EXPENSING

“Per manent”

Pre-TCJA Post-TCJA

Additional depreciation 50%
100%

(now includes used property)

Phase down if
acquired after 
09/27/2017

Qualified property

• During 2018 – 40%
• During 2019 – 30%

• During 2023 – 80%
• During 2024 – 60%
• During 2025 – 40%
• During 2026 – 20%

• Aircraft; and
• Long-production-period 

property.

• During 2019 – 40%
• During 2020 – 30%

• During 2024 – 80%
• During 2025 – 60%
• During 2026 – 40%
• During 2027 – 20%

Phase down if
acquired before 
09/28/2017

Qualified property

• Before 2018 – 50%
• During 2018 – 40%
• Before 2019 – 30%
• During 2019 – 0%

The Same

• Aircraft; and
• Long-production-period 

property.

• During 2018 – 50%
• During 2019 – 40%
• During 2020 – 30%
• After 2020 – 0%

The Same

BONUS DEPRECIATION
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 Limited to sum of:
 Taxpayer’s business interest income for the tax year;

 30% of the taxpayers “adjusted taxable income” for the year; plus

 Taxpayer’s floor plan financing interest for the tax year.

 “Adjustable taxable income” computed at entity level without 
regard to depreciation, amortization, depletion, or the 199A
deduction

 Applies to taxpayer’s with over $25M (prior 3 years) of income

LIMIT ON BUSINESS INTEREST DEDUCTION

“Per manent”

Pre-TCJA (and pre-2018 losses) Post-TCJA

Carried forward 20 years Indefinitely

Carried back 2 years • Repealed
• Exceptions:

o Farming Business; and
o Property and casualty 

insurance company.

Deduction limitation Not subject to limitation based on 
taxable income.

Lesser of:
• Aggregate NOL carryovers (plus 

NOL carrybacks) to that year; or
• 80% of taxable income (without 

regard to NOL deduction).

NET OPERATING LOSS (NOL)

“Per manent”
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Taxpayer does not recognize gain or loss on exchange of:

 Pre-TCJA:
 real property; or 

 personal property (including intangible personal property).

 Post-TCJA: only real property.

FORM 8824, PART I – LIKE-KIND EXCHANGES

“Per manent”

Planning Opportunities
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 Husband (H):
 Died 02/10/2018

 Estate = $5M

 Basic exclusion amount = $11.18M

 H’s will left everything to H’s wife (W) outright and free of trust

 W:
 88 years old

 Assets = $5M

 Should H’s estate file an estate tax return?

EXAMPLE #1 – ESTATE ADMINISTRATION

2018 – 2025 2026 – ?

Estate Tax Return Filed for H’s Estate Yes No Yes No

W’s Estate $10M $10M $10M $10M

W’s Applicable Exclusion Amount $22.36M $11.18M $16.78M $5.6M

W’s Taxable Estate
(Estate – Applicable Exclusion Amount)

$0 $0 $0 $4.4M

EXAMPLE #1 – ESTATE ADMINISTRATION

1 1 / 1 0/ 2 0 1 8  
D e a d l i n e  t o  f i l e  e s t at e  t a x  r e t u r n  ( o r  e x t e n s i o n )
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 Trustee receives $100K capital gain and may distribute:
 Income for beneficiary’s HEMS

 No principal

 Trust terminates when the last of its 2 beneficiaries turn 30
 Beneficiary 1

 Age 32

 Marginal income tax rate of 24%

 Beneficiary 2
 Age 29

 Marginal income tax rate of 22%

 What planning opportunities exist?

EXAMPLE #2 – TRUST ADMINISTRATION

 Option 1: do nothing
 Long-term capital gains subject to 23.8% marginal tax rate

 Short-term capital gains subject to 40.8% marginal tax rate

 Option 2: terminate the trust before year end
 NMSA § 46A-4-411 permits the modification or termination of a 

noncharitable irrevocable trust by consent

 NMSA § 46A-4-411 permits the modification of a trust to achieve the 
settlor’s tax objectives

EXAMPLE #2 – TRUST ADMINISTRATION
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 How should wills be structured in light of the new estate tax 
exemption amounts for the next 8 years?

 Options
 Bypass (or credit shelter) trust

 Portability

 Disclaimer Trust

EXAMPLE #3 – ESTATE PLANNING

Year Charitable Gift Spread Over 5 Years (MFJ) One Large Charitable Gift (MFJ)

1
Charitable Donation: $5K
Itemize vs Standard Deduction ($5K vs $24K)
Standard Deduction: $24K

Charitable Donation: $25K
Itemize vs Standard Deduction ($25K vs $24K)
Itemized Deduction: $25K

2
Charitable Donation: $5K
Itemize vs Standard Deduction ($5K vs $24K)
Standard Deduction: $24K

Charitable Donation: $0
Itemize vs Standard Deduction ($0K vs $24K)
Standard Deduction: $24K

3
Charitable Donation: $5K
Itemize vs Standard Deduction ($5K vs $24K)
Standard Deduction: $24K

Charitable Donation: $0
Itemize vs Standard Deduction ($0K vs $24K)
Standard Deduction: $24K

4
Charitable Donation: $5K
Itemize vs Standard Deduction ($5K vs $24K)
Standard Deduction: $24K

Charitable Donation: $0
Itemize vs Standard Deduction ($0K vs $24K)
Standard Deduction: $24K

5
Charitable Donation: $5K
Itemize vs Standard Deduction ($5K vs $24K)
Standard Deduction: $24K

Charitable Donation: $0
Itemize vs Standard Deduction ($0K vs $24K)
Standard Deduction: $24K

EXAMPLE #4 – CHARITABLE GIVING
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 Donor Advised Fund

 Charitable Lead Trust

 Charitable Remainder Trust

 Directed IRA Distribution

EXAMPLE #4 – CHARITABLE GIVING

 H died 2000
 $500K passed to Credit Shelter Trust for W

 $2M passed to a Marital Deduction Trust for W

 Present Day:
 Credit Shelter Trust appreciated to $3M

 Marital Deduction Trust appreciated to $3M

 W’s assets = $5M

 W’s basic exclusion amount = $11.18M

 What estate planning opportunities exist? 

EXAMPLE #5 – BYPASS TRUST MODIFICATION
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2018 – 2025 2026 – ?

Nothing Something Nothing Something

Estate 
Tax

W’s Estate $8M $11M $8M $11M

W’s Applicable Exclusion Amount $11.18M $11.18M $5.6M $5.6M

W’s Taxable Estate
(Estate – Applicable Exclusion Amount)

$0 $0 $2.4M $5.4M

Estate Tax (40%) $0 $0 $960K $2.2M

Income 
Tax

Capital Gain in Credit ShelterTrust
(Amount Realized – Cost Basis)

$2.5M $0 $2.5M $0

Capital Gains Tax (23.8%) $595K $0 $595K $0

Total Taxes $595K $0 $1.6M $2.2M

EXAMPLE #5 – BYPASS TRUST MODIFICATION

THE END 

Gregory E. Martin 
gregory.martin@kempsmith.com 

915.546.5254 

221 North Kansas 
Suite 1700 

El Paso, Texas  79901 
915.533.4424 

919 Congress Avenue 
Suite 1305 

Austin, Texas  78701 
512.320.5466 

3800 Lohman Avenue 
Suite C 

Las Cruces, New Mexico 88011 
575.527.0023 

 www.kempsmith.com  



The 70/40 Rule ... It All Adds Up!
Presentation by Buffy Johnson

Franchise Owner/Manager at Home Instead Senior Care Las Cruces and President of Buffy Johnson Consulting

   This presentation will address the “70/40 Rule,” which means that if your parents are 70, or you are 40—it’s time to start talking 
about certain senior topics. This rule was created through research and experience by Home Instead Senior Care, an international 

care giving company, to encourage earlier conversations about sensitive life topics between adult children and their aging 
parents. Buffy will discuss how professionals can utilize this guide when working with their clients.

Please reference the handout guide Buffy has provided for further reference pertaining to her presentation.

These pages are being supplied should you wish to take notes.

NOTES:
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 To examine the ethical issues involved in representing Personal Representatives of 

estates, a case study would be helpful.  In this presentation we will explore the ethical issues 

involved in a case that occurred in Munchkinland.  The characters are: 

  Dorothy Gale, a minor originally from Kansas, 
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  Evana, also known as Wicked Witch of the East, 

  Ephabah, also known as Wicked Witch of the West, 

  Glinda, also known as Good Witch of the North, and 

  Mr. Small, a lawyer and member of the New Mexico Bar. 

 The case, with which you may be somewhat familiar, involves the death of Evana when a 

house fell on her.  Dorothy Gale was in the house with her dog.  The house had been picked up 

by a cyclone in Kansas and fell into the town square of Munchkinland.  This event caused great 

celebration among the residents, because Evana, being a wicked witch, was not very well liked.  

In fact, the Mayor declared a day of independence for all the Munchkins and their dependents.  

Mr. Small, the lawyer, known for his thoroughness and attention to detail, added the proviso “if 

any” to this declaration.  He then went on to caution the Mayor that they should have a Coroner’s 

inquest to determine to see, if she, was morally, ethically, spiritually, physically, positively, 

absolutely, undeniably and reliably, dead.  The Coroner’s report confirmed that she was dead, 

and we are reassured that Mr. Small, who will be the lawyer in this case study, is indeed 

thorough (although perhaps a little too wordy.) 

 In the midst of the celebration with lots of singing and dancing, two other characters in 

our case study made their appearances.  Glinda flew in on a bubble to join the celebration and 

even congratulated Dorothy on her new shoes, ruby slippers, which had been last seen on the feet 

of the decedent, Evana.  Shortly thereafter, Ephabah flew in on her broom, causing everyone to 

quiver in fear.  She was furious about the death of Evana, her sister, and made it clear that she 

held Dorothy responsible, and particularly, that the ruby slippers rightfully belonged to her as the 

next of kin. 

 And now for the story with which you may not be familiar of what happened next.  It is 
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important to establish a fact which you may also not have known before.  Munchkinland is 

located just outside of Roswell, New Mexico.  It was believed by many that Dorothy’s house had 

fallen from a star, similar to reports of other extraterrestrial happenings in that area of New 

Mexico. 

 A few days after the house falling out of the sky event, Ephabah contacted Mr. Small to 

discuss whether or not she could bring a wrongful death claim against Dorothy.  Even though he 

was very concerned about Ephabah’s short temper and violent tendencies, Mr. Small agreed to 

meet with her and to discuss the issues with her.  Because of his concerns, however, he decided 

to review the New Mexico Rules of Professional Conduct, in particular, Rule 16-118, Duties to 

prospective client.  Let us look at that Rule and see what he needed to understand. 

 Ephabah met with Mr. Small, and in that meeting, she disclosed that she wanted to sue 

Dorothy so she could get the ruby slippers.  Mr. Small opined in that meeting that Dorothy was a 

minor and appeared to be indigent other than having a dog and those shoes, which were of an 

undetermined value.  He also suggested that Dorothy may have no liability for Evana’s death, 

given that she was merely a terrified passenger in a whirling house.  However, he pointed out 

that the house may have been covered by a homeowner’s insurance policy.  The prospect of 

recovering cash did appeal to Ephabah, because she was late this month on her regular payoff to 

the flying monkeys who did her dirty work.  She offered to hire Mr. Small to pursue a wrongful 

death claim against both Dorothy, just to be spiteful, as well as Farmers’ Insurance Company.  

Mr. Small told Ephabah that he would prepare an engagement letter and present it to her in a few 

days. 

 Mr. Small decided to review the New Mexico Rules of Professional Conduct again, this 

time Rule 16-101, Competence.  He knew that while he had handled a few personal injury cases 
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and had done a few probate cases for friends, he had never been involved in a wrongful death 

case.  Let us look at that Rule and see what he needed to consider.  Among other things, he 

concluded that he needed to read the New Mexico Wrongful Death Act, NMSA 1978 Section 41-

2-1 through 41-2-4.  Having completed that research, he prepared an engagement letter whereby 

he would represent Ephabah as Personal Representative of the Estate of Evana, aka Wicked 

Witch of the East, to seek a recovery for her wrongful death.  Ephabah signed the letter 

promptly. 

 The next day Dorothy contacted Mr. Small to ask him to represent her against any claims 

brought by anyone concerning the death of Evana.  How should he respond to this request?  Let 

us look at Rule 16-107.  He declined to represent Dorothy.  She left the jurisdiction shortly 

thereafter. 

 Mr. Small moved ahead to open probate and to have Ephabah appointed as Administrator 

of what appeared to be an intestate estate.  He notified Farmers Insurance of the claim, and they 

responded immediately that they would settle for a sum that netted the estate $100,000, as long 

as they could use this case in future TV ads.  From Ephabah he learned that Evana had no spouse 

or issue, and that Ephabah was her sister, and, she claimed, the sole statutory heir of Evana, 

which she believed meant that she should get all the money.  However, Glinda heard about the 

settlement and flew in on her bubble the next day to inform Mr. Small that she was also a sister 

of Evana and Ephabah, even though they were very different in temperament.  (The Good Witch 

of the South, by the way, was only a cousin, and therefore not a statutory heir of Evana.)  All of a 

sudden, Mr. Small became concerned about being caught in a conflict of interest with Ephabah, 

who was both the Administrator of the estate and a beneficiary.  He went back to the Rules of 

Professional Conduct and reviewed Rule 16-102, Scope of representation and allocation of 
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authority between client and lawyer.  How do you think this Rule will help him with this 

representation? 

 Here are the questions that he still had.  What duties did he owe Ephabah as 

Administrator of the estate?  What duties, if any, did he owe Glinda?  If he violated one of the 

Rules of Professional Conduct in this matter, was that sufficient grounds for Glinda, or Ephabah, 

to bring a lawsuit against him?  And finally, what steps could he take and should he take, to 

conform with New Mexico law in this matter?  Mr. Small decided that he needed to read the 

New Mexico Supreme Court case, Leyba v. Whitley, 907 P.2d 172 (N.M. 1995).  Let us review 

that case as well. 

 As soon as Mr. Small understood the issues clarified by the Leyba case, he amended his 

engagement letter, clarifying that while he owed certain duties to Ephabah as Administrator, he 

owed other duties to her and to Glinda, as statutory heirs of the estate, and that Ephabah had no 

discretion as to the distribution of the proceeds.  However, Ephabah threw a fit and told him that 

Glinda had always hated Evana, had plotted against her sisters all her life, and had aided and 

abetted Dorothy in her theft of the ruby slippers.  Therefore, she argued, Mr. Small should 

negotiate with Glinda for a smaller share of the settlement proceeds.  Furthermore, she stated, if 

she had not hired Mr. Small, there would be no proceeds at all, and therefore, she should get a 

bigger share.  Glinda was not represented by counsel, as far as Mr. Small knew, and so far, Mr. 

Small had had no communication with Glinda at all, other than her initial contact claiming that 

she was a sister of the decedent.   

 He had the following questions in his mind.  As counsel for the Administrator, was he 

required to follow her directive?  Should he contact Glinda in any way for any reason?  Was 

Glinda considered an adversary at this point and did that make a difference?  Would he be liable 
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to Glinda if he followed Ephabah’s directive?  Mr. Small decided that he needed to review the 

New Mexico Supreme Court decision in Spencer v. Barber, 299 P.3d 388 (N.M. 2013).  Let us 

review the facts of that case and the decision of the Supreme Court to see what Mr. Small should 

do.  What do you think? 

 In conclusion, once the wrongful death claim was settled, Mr. Small was ready to close 

the estate.  However, Ephabah instructed Mr. Small to go after Dorothy to recover the ruby 

slippers, which, along with a broken broom, were the only assets of the estate.  By this time, Mr. 

Small was very concerned about his personal safety.  He explained to Ephabah that Dorothy had 

left New Mexico and traveled to Oz.  He gave her an estimate of how much it would cost to 

pursue Dorothy over a pair of shoes.  Ephabah fired Mr. Small, much to his relief, and thereafter 

pursued her own remedy to recover the ruby slippers.  It was reported that she ultimately died 

while engaged in this pursuit, when she was accidentally doused with a bucket of water.   
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 To examine the ethical issues involved in representing multiple estate planning clients, a 

case study would be helpful.  In this presentation we will explore the ethical issues involved in a 

case that occurred in New Mexico, after the primary client moved there from Kansas.  The 

characters are: 

  Dorothy Gale, an unmarried adult from Kansas, 

  Scarecrow, who also moved to New Mexico,  
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  Two children, minors, issue of Dorothy and Scarecrow, and 

  You, a lawyer and member of the New Mexico Bar. 

 As many of you know, Dorothy Gale returned to Kansas after her adventures in Oz.  

There she took care of her elderly aunt and uncle who eventually died when she was 25.  In their 

estate plans, they had provided that Dorothy would inherit the farm.  By that time, large 

industrial farming interests had taken over the county, and Dorothy had no trouble selling the 

farm for $2 million and pocketing the cash.  As a result of her earlier adventures, she had become 

enchanted with New Mexico and in 2011 decided to move to Las Cruces to begin a new adult 

life.  She enrolled in New Mexico State University with her sights on a degree in finance.  Being 

a prudent young woman, she also knew that she needed to have her estate plan in order.  She 

decided to retain one of you.  Who would like to volunteer to be Dorothy’s estate planning 

lawyer? 

 Perhaps we should review Rule 16-118: Duties to prospective client, and Rule 16-101: 

Competence, before proceeding.  In her phone call to your office, she indicated that she was 

concerned about federal estate taxes and wanted to avoid probate.  Is this a matter that you 

should handle?  Do you have any conflicts?  What should you say in your engagement letter? 

 You prepare Dorothy’s estate plan, she signs the documents, you provide her with copies 

of her signed documents and the originals depending upon your office policy.  You do not hear 

from Dorothy for another 5 years. 

 In 2016, Dorothy contacts you asking you to review her estate plan.  She is now married 

to Scarecrow, and they have two small children.  As you may recall, Scarecrow always adored 

Dorothy when she was a child and they shared adventures in Oz.  After the so-called wizard left 

Oz in his balloon, Scarecrow became the mayor of the Emerald City and served reliably and 
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fairly over the Emerald City for several years.  But he always had a special place in his heart for 

Dorothy.  Eventually he retired from his post in the Emerald City and tracked her down in Las 

Cruces.  And they married there in 2014.  Scarecrow has a small retirement plan left over from 

his work as mayor, but has no other assets to speak of.  She asks you if you could prepare estate 

plans for both of them as a married couple with minor children.  She and Scarecrow have not 

agreed on whom should be named as guardian of the children should they both die while one or 

both of the children are minors.  She also tells you in this phone call that she has graduated from 

college and in 2017 she opened a new practice as a financial planner with Edward Jones in Las 

Cruces.  What Rules of Professional Conduct do you need to consider before agreeing to this 

new representation? 

 Let’s look first at Rule 16-106: Confidentiality of information.  A lawyer has a duty to 

keep information provided by the client confidential.  Does this mean that agreeing to meet with 

Scarecrow along with Dorothy puts you in a position of violating this duty?  What can you do 

about that? 

 Secondly, is there a conflict of interest if you agree to represent both of the spouses?  Is 

Dorothy a former client or a current client?  Rule 16-109: Duties to former clients, should be 

reviewed.  Paragraph A of this Rule states that  

a lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that 
person’s interests are materially adverse to the interests of the former client unless 
the former client gives informed consent, confirmed in writing.   

 

If Dorothy is a former client, what does this mean that you should say in your engagement letter?  

If you agree to represent both Dorothy and Scarecrow, going forward will you owe a duty of 

confidentiality to both Dorothy and to Scarecrow?   
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 Let us also go back and review Rule 16-102: Scope of representation and allocation of 

authority between client and lawyer.  In the Commentary for Model Rule 1.2, (which is identical 

to Rule 16-102) prepared by the American College of Trust and Estate Counsel (ACTEC), it is 

suggested that when the lawyer agrees to joint representation for estate planning, that he or she 

might consider meeting with each of the prospective clients separately, which would give each of 

them an opportunity to be more candid and, perhaps, reveal potentially serious conflicts of 

interest or objectives that would not otherwise be disclosed.  Do you think this is a good idea in 

this case? 

 If you determine that Dorothy is a current client rather than a former client, does that 

make any difference in your considerations about moving forward with a joint representation of 

her and Scarecrow?  Let us look again at Rule 16-107: Conflict of interest; current clients.  The 

ACTEC Commentaries to Model Rule 1.7 address representation of multiple current clients in 

the estate planning context in this way.  The Commentaries assert that in some instances, the 

representation of more than one family member may result in the clients being better served, 

because it can be more economical and provide a better coordinated estate plan by the same 

counsel who will have a better overall understanding of all of the relevant family and property 

considerations.  The Commentaries go on to say that even if the estate planning goals of the 

clients are not entirely consistent, that does not necessarily preclude the lawyer from representing 

them.  It further states that recognition should be given to the fact that estate planning is 

fundamentally nonadversarial in nature.  Given these Commentaries, what issues can you see 

based on information that you have obtained already, that put Dorothy and Scarecrow in 

different positions with potentially conflicting goals? 

 You prepare an estate plan for the two clients, including durable powers of attorney that 
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name each of them as the primary agent for the other, with a good friend of both of them as 

back-up agent.  They sign the new estate plan and you send them copies of the signed 

documents. 

 Earlier this year, however, Dorothy contacted you again.  It appears that what little brain 

Scarecrow may have had has deteriorated and now he appears to her to be incompetent.  She 

wants to move him to a facility, because caring for him at home has become too burdensome 

given her other responsibilities to their children and to tending to her business.  However, 

Scarecrow objects strenuously to being moved to a facility.  He also insists on driving and 

refuses to take any of the medications that have been prescribed.  She asks you for advice about 

what she can do. 

 What are some of the issues that you need to consider?  Does Dorothy have sufficient 

authority under the Durable Power of Attorney to move Scarecrow to a facility, or to prevent him 

from driving, or to make him take his medicines?  If a Guardianship is required, can you 

represent Dorothy as petitioner in such an action?  If the answer to these questions is no, is there 

any other remedy for you as attorney for Scarecrow?   

 Let us look at Rule 16-114: Client with diminished capacity.  At this point, there is no 

question that Scarecrow is a client of yours, correct?  Can you initiate a Guardianship proceeding 

over Scarecrow?  If you do, and a Guardian is appointed, can you represent that Guardian?  If it 

is Dorothy?  If it is a professional, not a family member?  The ACTEC Commentaries on Model 

Rule 1.14 state that you could represent a fiduciary appointed for a client of yours with 

diminished capacity, and that you can reveal confidential information about your client to the 

extent it is necessary for his care and consistent with the goals of his estate plan.   

 Any other questions?  
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Recent Highlights in 
Estate Planning 
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TCJA In General

u Gift and Estate Tax Exemption Increased

u In 2018: $11,180,000 ($22,260,000 for a couple)

u Increased Exemption Sunsets on December 31, 2025.

u Implications?

u For most clients, the focus will be not on getting assets out of an estate, 
but rather keeping assets in the estate to allow for a basis step-up.

u Need to draft for flexibility.  Gridlock and large partisan policy swings = 
the new normal.

TCJA - Keeping Assets In the Estate

u Estate tax hit ~0.2% of people who died in 2015.  Likely to be even 
fewer estates effected now.

u 4,918 estates were subject to the tax in 2015 of 2,712,630 deaths.
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TCJA - Keeping Assets In the Estate

u Comparison of Savings:
u Example: Taxpayer, a single divorcee, owns a small business worth 

$5,000,000 with basis of $3,000,000.  He has given $2,000,000 to his 
children so far during his life.

u Under the Old Tax Law: If the taxpayer died with the assets in his estate at 
full value, he pays $604,000 of estate tax ($7,000,000 - $5,490,000 
exemption X 40%).  The inherent gain in the assets is $2,000,000 meaning 
his basis step-up saves $476,000 of capital gain taxes. ($5,000,000 -
$3,000,000 basis = $2,000,000 gain X 23.8% = $476,000).  If he can get get
away the business at a 35% discount he pays no estate tax and his heirs 
only recognize capital gain if/when selling the business/distributing assets.

u Under the New Tax Law: If the taxpayer dies with the assets in his estate 
at full value, he pays no estate tax and his heirs recognize no capital gain 
tax.

TCJA - Keeping Assets In the Estate

u You may have an intentionally defective grantor trust to which you 
have sold a business and retained a power to exchange assets of 
equivalent value.  Consider exchanging out low basis assets (the 
family business?) for high basis assets (cash).

u Look for flaws irrevocable trusts that make them in fact revocable.

u For Interests in family limited partnerships, consider eliminating some 
of the transfer restrictions that resulted in marketability discounts.  
The donor family members, should retain a majority of general 
partner interests to eliminate control discounts.  See Strangi I for 
language aggregating the GP and LP interest for control discount 
purposes.  Consider having children gift GP interests back to the 
parents.  Delay further gifts to children.
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Increasing Interest Rates

u The federal funds interest rate has gone from about 0.25% in late 2015 
to 2.18% currently.  The Fed has sent signals that it intends to continue 
to increase rates.

u The long term AFR is still low but rising: 3.22% for long term annual vs. 
2.65% in January of 2016.

u Short Term AFR has dramatically Increased, now 2.70% for short term 
annual AFR vs. 0.75% in 2016.

u What does this mean for Estate Planning?
u IDGTs are becoming less advantageous as a means of wealth transfer.  

One of the planning elements includes using the income of the business 
to pay down the note used in the sale of the business to the trust.

u Lending to children in general becoming more expensive. 
u Act quickly to take advantage of still low rates?

Trusts in a Divorce Context

u The TCJA eliminated the deduction for alimony agreements entered 
into AFTER Dec. 31, 2018.

u You may have created trusts that are grantor trusts.  Watch out if 
court orders trust to pay income to spouse after Dec. 31, 2018 as 
alimony.  Not deductible if ordered after 2018.  Still income to you.

u If after 2018, consider marital settlement agreement to make gifts of 
such trusts to your spouse without gift tax consequences.  See IRC 
2516.

u Note IRC 672(e)(1)(A): Grantor trust even if money goes to a 
divorced spouse so long as the recipient was spouse at creation of 
grantor trust.
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Estate Planning with Partnerships

u Majority of people create Family Limited Partnerships or use LLCs for 
Nontax reasons.  These can include consolidation of family assets, 
liability protections, granting children management responsibility 
slowly, etc.  Trusts also have compressed brackets and can run into 
problems amending an irrevocable trust.

u However, there are some pitfalls of using partnerships that you need 
to be aware of:
u Investment Company Rules

u IRC 2036(a)(2) applies even if no GP interest?  Right to Dissolve?

Estate Planning with Partnerships –
Investment Company Rules

u Example: Suppose you have the following client: Bob and Susan 
have a community property second home worth $1,000,000, 
community property Life Insurance with cash value of $500,000, and 
Bob inherited a separate property stock portfolio of $7,000,000.  They 
want to contribute their assets to a new LLC and start gifting interest 
to their children.

u Stock Portfolio Assets:

Stock: Value:

Google: 3,000,000

Microsoft 800,000

Abbott 700,000

Walmart 700,000

McDonalds 600,000

Stock: Value:

Coca Cola 500,000

Ford 300,000

Bank of America 200,000

Exxon 100,000

Disney 100,000
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Estate Planning with Partnerships –
Investment Company Rules

u No gain or loss on contribution due to IRC 721(a)?
u (a) General rule

No gain or loss shall be recognized to a partnership or to any of its partners 
in the case of a contribution of property to the partnership in exchange for 
an interest in the partnership.

u WRONG!!!

Estate Planning with Partnerships –
Investment Company Rules

u See IRC 721(b):

u (b) Special rule

Subsection (a) shall not apply to gain realized on a transfer of property to a 
partnership which would be treated as an investment company (within the 
meaning of section 351) if the partnership were incorporated.

u A partnership is an investment company if > 80% of assets consist of 
stock/securities and diversification is achieved.

u Diversification is achieved if no single stock position is greater than 25% 
of the portfolio and less than 50% of value is held in fewer than 5 
positions.
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Estate Planning with Partnerships –
Investment Company Rules

u In our example, >80% of the assets are stock and securities:

$1,000,000 House

+ $500,000 Life Insurance

+ $7,000,000 Stocks

____________________

$8,500,000

$7,000,000 / $8,500,000 = 82.35%

Estate Planning with Partnerships –
Investment Company Rules

u In our example, diversification is achieved:

u Greater than 25% of portfolio contributed is invested in a single 
issuer: 

u $3,000,000 Google Stock / $7,000,000 = 42.9%

u 50% of the portfolio is invested in 5 or fewer issuers:

u $3,000,000 Google + $800,000 Microsoft = $3,800,000

u $3,800,000 / $7,000,000 = 54.3%
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Estate Planning with Partnerships –
Investment Company Rules

u Consequences?

u Gain Realized on Contribution to Partnership

u How to Avoid?
u Leave out Google Stock.  Then diversification is not achieved in our 

example.

u Take away: Need to closely examine the assets being contributed to 
partnerships.

Estate Planning with Partnerships –
Gift from Mergers

u Take Aways:
u If clients considering a merger of entities, identify corporation assets and 

confirm ownership of the assets including goodwill and IP.  

u Have appraisers value the entities based on the complete facts.
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Estate Planning with Partnerships –
Right to Dissolve

u Estate of Powell v. Commissioner, 148 T.C. No. 18 (May 18, 2017) 

u Taxpayers owned a 99% LP interest and no GP interest in an FLP 
when they died.  The estate claimed large valuation discounts for 
lack of control and marketability with regard to the 99% LP interests.

u IRC 2036(a)(2) provides that a gross estate includes the value of 
property over which the taxpayer retained for life:

u (2) the right, either alone or in conjunction with any person, to designate 
the persons who shall possess or enjoy the property or the income 
therefrom.

Estate Planning with Partnerships –
Right to Dissolve

u The tax court determined that under state law, the owner of a 99% 
LP interest could vote to dissolve the entity.  Thus, the taxpayers 
retained the right to control who enjoyed the benefit of the FLP and 
when and the assets were included in the estate without discount.

u Important because the court determined the case under IRC 
2036(a)(2) grounds instead of the more obvious 2035(a) grounds 
(transfer within 3 years of death).

u Sons were particularly aggressive (they used Power of attorney to 
create the FLP structure 7 days before the taxpayers died), so that 
may have tainted the analysis.
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Estate Planning with Partnerships –
Right to Dissolve

u Take Away: 

u In the Partnership agreement only give the right to dissolve to the GP 
interest holders.

Gift from Mergers

u In the recent case of Cavallaro v. Comm'r of Internal Revenue, 842 
F.3d 16, 23 (1st Cir. 2016), a circuit court affirmed a Tax Court 
decision which highlights that valuation mistakes in a merger can 
lead to gift tax consequences.

u In that case, there were two sister companies, one owned mostly by 
parents that invented a product, and one owned mostly by the 
taxpayer’s sons who developed and sold the product through their 
entity.  When parents retired, they merged the entities and ended 
up with 19% of the combined entity with 81% going to the sons.  The 
IRS determined that the rights to the product were held in the 
parent’s corporation and undervalued.  Thus, when they received a 
lesser portion of the merged entity, a gift was made.
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Hot Issue: Extra Valuation Discounts 
for Passthrough entities.

u There is a new rational for valuation discounts running through the 
tax community which has recently gained support from a new 
study.

u The premise is that a passthrough entity should be entitled to 
additional discounts compared to C Corporations because all else 
equal, it is a disadvantage to be subject to immediate taxation on 
entity income.  This is compounded by situations where you lack the 
control needed to force a distribution and can’t sell your interest.  
Someone could be stuck for years paying taxes on entity income 
with no liquidity event.

Hot Issue: Extra Valuation Discounts 
for Passthrough entities.

u With the double taxation of C Corp’s mitigated through reduced 
rates, this argument is gaining traction.

u S Corp’s in particular also have a reduced range of potential 
investors due to restrictions on entity ownership and number of 
shareholders.  This can also justify discounts.

u A recent study noted that there is indeed a discount on valuation of 
flowthrough entities compared to C Corps. (Citation Coming)

u Note: The IRS does NOT accept this discount.  For aggressive 
planning only.  Might be best to wait until a case has tested this 
theory.
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   Pete Davis, Davis Capital Investment Ideas          10-17-17 

    25th Estate Planning Institute, Las Cruces, New Mexico 
  

Summary:  Very little has changed or will change in tax policy this year.  Treasury 
withdrew its proposed regulation on Section 2704(b) estate valuation discounts on 
October 4th.  If a tax reform or tax cut bill is enacted under President Trump, it would 
very likely repeal the estate tax and replace it with carryover basis with a large 
exemption.  However, in my opinion, there are too many powerful forces arrayed against 
any tax reform or tax cut bill to pass this year or next.  So tax policy will remain frozen 
until the American people change political leadership.  Republican incumbents have a 
huge advantage going into the 2018 election, but Democratic challengers hope to swing 
one or both houses of Congress anyway.  The wild card will be what results, if anything, 
from Mr. Mueller's investigation of Russian meddling in the 2016 election.  
 
Section 2704(b) Estate Valuation Discount Regulation Withdrawn.  Treasury's 
withdrawal on October 4th was very good news for family-owned businesses.   
President Obama's proposal would have curtailed minority owner discounts. 
 
No Tax Extenders Bill This Year.  Although several senators from both parties want to 
revisit the Section 45 and Section 48 tax extenders that didn't get extended at the end 
of 2015, House taxwriters won't hear of it.  The Joint Committee on Taxation lists only 
one extender that will expire at the end of this year, the Oil Spill Liability Trust Fund Tax. 
To no one's surprise, Congress extended the Airport and Airway Trust Fund ticket and 
cargo taxes at the last minute before they were to expire on September 30th. 
 
Disaster Relief has its own myriad of special tax treatment.  Relief payments to 
victims in federal disaster areas are non-taxable.  Casualty losses may be claimed 
against the prior year's income tax payment.  Filing deadlines are extended, and fees 
are waived.  Advice is given on reconstructing records.  Additional tax relief was 
provided for Hurricane Katrina, e.g. loss limitations were removed; penalty free IRA and 
401(k) withdrawals; debt forgiveness was non-taxable; additional tax credits and 
deductions were provided.  See the IRS Disaster Relief Resource Center for Tax 
Professionals for more. 
 
Tax Reform: President Trump's proposal.  Last year, President Trump proposed: 
1. 15% top marginal rate for corporations and pass throughs, 25% for individuals; 
2. Top rate of 20% for dividends and capital gains; 
3. Repeal of the Alternative Minimum Tax for individuals and corporations; 

https://www.irs.gov/tax-professionals/disaster-relief-resource-center-for-tax-professionals
https://www.irs.gov/tax-professionals/disaster-relief-resource-center-for-tax-professionals
https://taxfoundation.org/details-analysis-donald-trump-tax-plan-2016/
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4. Raise the standard deduction to $15,000 for singles and $30,000 for couples; 
5. Cap itemized deductions at $100,000 for singles and $200,000 for couples; 
6. Increased child care tax credits, but repeal of personal exemptions; 
7. Choice between expensing and interest deductions; 
8. One-time repatriation taxed at 10%; 
9. Repeal the estate tax. 
 
White House one-page "Framework."  This one-pager basically reprising Mr. Trump's 
campaign promises was released on April 26th. 
 
Tax Reform: House Republican "Framework."  Various proposals were floated in 
broad terms starting last spring, but this was the first one publicly released: the 
"Framework" released on September 27th. 
 
Tax Reform:  "Big Six" proposal.  This was the proposal agreed upon by the White 
House and House and Senate Republican leaders, also released on September 27th.  It 
has a 20% top corporate marginal tax rate, 25% for pass-throughs, and 35% for 
individuals.  They learned their lesson from the repealed ObamaCare replacement 
failures and only released it when "everyone is on the same page." 
 
Tax Reform:  No Senate proposal yet.  Senate Finance Chair Orrin Hatch (R-UT) has 
yet to release a plan.  That's usually a sign of lack of votes to pass it.  The Finance 
Committee is compose of 14 Republicans and 12 Democrats, so Mr. Hatch needs all of 
this Republicans to vote a bill out. 
 
Tax Reform: The Reality.  Senator Bob Corker (R-TN) recently said, "Tax reform is 
going to make health care look like a piece of cake."  Despite his vows against raising 
the deficit, he did agree with Senator Pat Toomey (R-PA) to support a $1.5 tr. tax cut.  
Even with that leeway, it's not possible to deliver on all of those campaign promises.  
Although this time is very different from what led to the Tax Reform Act of 1986, that 
effort took 8 years from start to finish and nearly died many times despite strong 
consistent support from President Reagan following the 1984 election.  Pulling off tax 
reform in a few months seems very unlikely. 
 
Tax Reform:  Why We Need It.  Our current tax system has perverse incentives that 
have slowed our economy, made us much more debt ridden, and have pushed our 
major corporations to relocate overseas.  We're sacrificing a lot of economic growth and 
jobs because of our Tax Code. 
 
Tax Reform: The Losers Fighting Against It.  Ask yourself, who are the main 
beneficiaries of our current flawed tax system?  Who stands to lose from tax reform? 
Real Estate: Home ownership is the way most Americans build wealth, and it's heavily 
tax subsidized.   
Charities:  Pittsburgh sued its hospital, forcing a settlement to restore services for the 
poor.  Higher education has become a subsidiary of college sports. 
Health Care:  Most Americans get their health insurance through their employer, and it's 

http://www.cnn.com/2017/04/26/politics/white-house-donald-trump-tax-proposal/index.html
https://waysandmeansforms.house.gov/uploadedfiles/tax_framework.pdf
https://taxfoundation.org/details-big-six-tax-plan/
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fully deductible.  The decision to make it deductible was an administrative decision 
made by the IRS at the start of World War II, not by Congress. 
State and Local Governments: To the extent that federal deductions for state and 
local taxes are reduced, pressure will build on the states to cut their taxes. 
 
Tax Reform: Who stands to win?   

• Businesses and individuals currently paying the top marginal tax rates 
• Individuals on the Alternative Minimum Tax 
• Multinational corporations 

 
Tax Reform: How To Pay For It.  That's always the toughest question.  It's almost 
impossible to rid the Tax Code of most preferences, lower tax rates, repeal the 
Alternative Minimum Tax, repeal the Estate Tax, and maintain the same progressivity, 
i.e. avoid a tax cut for the rich.  Something has to give.  Some preferences will remain, 
e.g. the charitable and home mortgage deductions, and the rates for individuals won't 
come down as much as originally promised. 
 
BAT pay for: House GOP leaders thought the Border Adjustment Tax (BAT) proposed by 
Berkeley Professor and former Joint Committee on Taxation Chief Economist Alan 
Auerbach and former Congressional Budget Office Director Doug Holtz-Eakin would 
neatly provide $1.2 tr. FY18-FY27 to pay for the 20% top corporate tax rate and would 
level the playing field among U.S. multinational corporations and their foreign 
competitors.  While well justified in theory, real world opposition from the Koch brothers, 
who's Gulf refineries import a lot of crude oi, and from retailers killed the proposal. 
State and Local Tax Deduction pay for: Repealing the state and local tax deduction 
would raise $1.8 tr. according to this Tax Foundation analysis.  That would hit high tax 
states hard.  Even though most are blue states, their GOP representatives have pushed 
back hard against this.  The "Big Six" currently plan to cap it or otherwise limit it without 
completely repealing it. 
Corporate Integration pay for:  The theory is great.  Every economist agrees that 
doubly taxing dividends is a bad idea.  By giving corporations a deduction or a partial 
deduction for dividends paid would boost investment and jobs.  Why a partial 
deduction?  Well, the corporate tax on those dividends was probably reduced by various 
tax preferences, or more likely, since three quarters of dividends are paid to non-taxable 
retirement accounts, there is no double tax.  So, if we exempt the tax at the corporate 
level and fully tax dividends at the individual level, we'll raise revenue!  I tried to sell that 
idea many times when I worked on the Joint Committee on Taxation, and I didn't 
convince one member of Congress to support this idea.  Nonetheless, Senate Finance 
Chair Orrin Hatch (R-UT) hopes to see it through as a way to pay for the lower top 
corporate marginal tax rate. 
 
So Congress is in the process of accepting a $1.5 tr. FY18-FY27 tax cut.  The 
House passed its budget resolution, H.Con.Res.71, 219-206, on October 5th with 
reconciliation instructions for committees to cut federal entitlement spending by $203 b. 
FY18-FY27 and to report a revenue neutral tax reform assuming a current policy 
baseline and revenues arising from assumed increased economic growth.  It's unclear 

https://taxfoundation.org/testimony-border-adjustment-business-taxation/
https://taxfoundation.org/state-and-local-tax-deduction-primer/
https://rules.house.gov/bill/115/h-con-res-71
http://clerk.house.gov/evs/2017/roll557.xml
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as I write this whether the Senate can pass its version without the spending cuts, except 
for $1 b. from the Energy and Natural Resources Committee, and a $1.5 tr. FY18-FY27 
tax cut. 
 
Tax Reform: Permanent or Temporary?  To limit the tax cut to $1.5 tr., the expensing 
provision would only be effective for five years.  So what business will make anything 
but short-term investments under that regime?  Most of the economic growth potential 
from tax reform goes out the window with temporary provisions affecting the cost of 
capital.  Other measures may have to sunset after 10 years to avoid violating the Byrd 
Rule against deficit increases beyond the 10-year budget window. 
 
Tax Reform: Will It Be A Tax Cut For The Rich?  The Tax Policy Center made 
significant assumptions to produce this estimate of the "Bix Six" plan and concluded: 
 

In 2018, taxes would decline by nearly $1,600 on average, increasing after-tax 
incomes by 2.1 percent (table 2). Taxpayer groups in the bottom 95 percent of the 
income distribution would see modest tax  cuts, averaging 1.2 percent of after-tax 
income or less. The benefit would be largest for taxpayers in the top 1 percent 
(those making more than $730,000), who would see  their after-tax income 
increase 8.5 percent. 

 
Tax Reform: How Will It Affect President Trump?  Mr. Trump's 2005 tax return was 
mysteriously leaked, presumably by his attorneys at his request since it was stamped, 
"Client Copy."  It showed he paid $36.5 m. of income tax of which $31.3 m. was 
Alternative Minimum Tax.  Needless to say, Mr. Trump would pay little without the AMT. 
 
Dave Kautter was confirmed as Treasury Assistant Secretary for Tax Policy on 
August 3rd.  He came back from retirement after a long career as tax counsel for 
Senator Jack Danforth (R-MO) and as a partner at Ernst & Young and RSM as 
described in this The Hill article.  I worked with him for many years and admire his even-
handed and practical approach to tax policy.   
 
The IRS Budget has been cut every year since FY10, and it will be cut again for 
FY18.  The House has already voted a $149 b. cut from last year's level as detailed in 
this House Appropriations Committee summary: 
 

Internal Revenue Service (IRS) – The bill provides $11.1 billion for the IRS – a 
cut of $149 million below the fiscal year 2017 enacted level and $111 million 
above the President’s budget request. 
 
This holds the agency’s budget to below the 2008 level, however, it provides 
increased funds to Operations Support to strengthen cybersecurity and IRS 
information technology – an Administration priority. Included in the base bill are 
funds to support IRS’s customer service – such as phone call and 
correspondence response times – and funding for fraud prevention, and 
cybersecurity. 

http://www.taxpolicycenter.org/publications/preliminary-analysis-unified-framework/full
https://www.nytimes.com/interactive/2017/03/14/us/politics/document-Donald-Trump-2005-Tax.html
http://thehill.com/policy/finance/342958-senate-panel-advances-trump-tax-policy-nominee
https://appropriations.house.gov/news/documentsingle.aspx?DocumentID=394953
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In addition, to address underperformance and previous poor management and 
decision-making at the IRS, the bill includes several provisions, such as: 

• A prohibition on a proposed regulation related to political activities and the 
tax-exempt status of 501(c)(4) organizations. The proposed regulation 
could jeopardize the tax-exempt status of many nonprofit organizations 
and inhibit citizens from exercising their right to freedom of speech; 

• A prohibition on funds for bonuses or to rehire former employees unless 
employee conduct and tax compliance is given consideration; 

• A prohibition on funds for the IRS to target groups for regulatory scrutiny 
based on their ideological beliefs; 

• A prohibition on funds for the IRS to target individuals for exercising their 
First Amendment rights; 

• A prohibition on funds for the production of inappropriate videos and 
conferences; 

• A new prohibition on funds to implement new IRS guidance on 
conservation easements; 

• A new prohibition on funds to determine church exemptions unless the 
IRS Commissioner has consented and Congress has been notified; and 

• A requirement for extensive reporting on IRS spending and information 
technology. 

 
IRS Commissioner John Koskinen Is Still On The Job until November 12th.   
Last year's threats to impeach him have faded away.  He was accused of withholding 
information in the Lois Lerner investigation.  However, his term ends on November 12th, 
and President Trump has yet to nominate anyone to replace him as described in this 
October 12th McClatchy article. 
 
Lois Lerner: On September 8th, the Justice Department wrote House Ways and Means 
Chair Kevin Brady (R-TX) and Subcommittee Chair Peter Roskam (R-IL) to reiterate the 
Department's 2015 decision to not indict her.  She headed the IRS's Exempt 
Organizations Unit in Cincinnati, OH that held up approving changes from 501(c)(3) to 
501(c)(4) following the Citizens United Case.  Most, but not all, of those affected 
organizations supported conservative causes and felt they were targeted for political 
reasons.  On October 5th, the Treasury Inspector General Tax Administration (TIGTA) 
issued this statement (Politico article) with the details. 
 
Identity Theft: OPM Last Year, Equifax This Year.  Identity theft has become an even 
bigger problem since hackers accessed the credit information of 143 m. Americans in  
last July's Equifax hack.  As I predicted last year, although the House passed H.R.3832  
by voice vote on May 16, 2016, and the Senate Finance Committee cleared S.3157 on 
July 12, 2016, neither became law.  Congress's foot-dragging on desperately needed 
identity theft protection and data security legislation is unconscionable. 
 
My predictions held up well except for Mr. Trump's election:  Like most going into 
Election Day, November 8, 2016, I thought Mrs. Clinton would win.  I am happy to 

http://www.mcclatchydc.com/news/politics-government/article178534826.html
http://thehill.com/homenews/house/349846-gop-lawmakers-furious-after-doj-declines-to-prosecute-lois-lerner
https://www.treasury.gov/tigta/press/press_tigta-2017-25.htm
http://www.politico.com/story/2017/10/05/audit-irs-scrutiny-liberal-non-profits-243497
https://www.congress.gov/bill/114th-congress/house-bill/3832?q=%7b
https://www.congress.gov/bill/114th-congress/senate-bill/3157?q=%7b
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remind you what I told you last year: 
 

Tax Reform Hopes Remain, But Reality Will Probably Dash Them. 
 
Congress will be so gridlocked next year that little will pass no matter who 
wins the White House. ... 
 
Trump wins and retains Senate and House majorities.  With control of both 
houses, you would think he could pass whatever he wants.  Think again.  First of 
all, Trump has feuded repeatedly with House Speaker Paul Ryan (R-WI) and with 
Senate Majority Leader Mitch McConnell (R-KY).  The election won't change that. 
Senate Democrats would filibuster just about everything Trump proposes.  Rarely 
would he have the 60 votes needed to advance his policies.  There are 
procedures around filibusters, mainly so-called budget "reconciliation," which 
could be used to cut taxes as President George W. Bush did in 2001 and in 2003.  
The "Byrd Rule" would prevent the adoption of any "extraneous" measure which 
did not change entitlement spending, revenues, or the debt limit. 
 
Via reconciliation, much of Mr. Trump's tax cut  would probably be enacted, but 
his proposals for eliminating business interest deductions and for ending deferral 
of tax on overseas business income would face plenty of opposition.  He would 
also increase defense and homeland security spending.  His proposals to  
eliminate the Environmental Protection Agency and the Department of Education 
probably wouldn't pass Congress.  So, despite his pledge to reduce deficits, a 
rapid increase would be much more likely. 

 
2018 Election: Republicans Have A Big Advantage. 
House:   240R  194D  1VacantR  24 required to change majority party 
Senate:    52R    48D                      3 required to change majority party 
Govs:       34R    15D  1Indep.  
 
My 2018 Election Scenarios: 
 
Republicans lose a few House seats and gain a seat or two in the Senate.  This is 
the best Republicans can hope for.  There's very little for Republican candidates to run 
on with Congress having done nothing more than put Neil Gorsuch on the Supreme 
Court.   I'd put 70% odds on this. 
 
Democrats take over the House and the Senate.  Given the fact that 2 Senate 
Republicans and 10 Senate Democrats seem to be in any electoral danger, it would be 
quite a feat for the Democrats to take the Senate.  It would be equally surprising if the 
Democrats could take 24 House Republican seats.  Nonetheless, 
 
Will President Trump serve out his term?  That's the question.  Steve Bannon put the 
odds at 30% as reported on October 11th by CNN.  Special Prosecutor Mueller has 
already informed Paul Manafort that he will be indicted for colluding with the Russians to 

http://www.cnn.com/2017/10/11/politics/donald-trump-steve-bannon-vanity-fair/index.html
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influence the 2016 election.  Will members of President Trump's family be next?  If so, 
we the President pardon them?  Will Mr. Trump cut a deal with Mr. Mueller to step down 
in return for no jail time for family members?  This will play out over the next several 
months.  Anything is possible. 
 
If Vice President Pence becomes president, more conservative policies would 
take effect.  Remember that Mr. Pence is an experienced legislator who has the ability 
to see much more legislation through Congress than Mr. Trump has.  More in this 
week's New Yorker article. 

https://www.newyorker.com/magazine/2017/10/23/the-danger-of-president-pence
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Update on Special 
Needs Planning 2018

Pregenzer, Baysinger, Wideman & Sale, PC
2424 Louisiana Blvd NE, Suite 200

Albuquerque, NM 87110
460 St. Michael’s Drive, Suite 101

Santa Fe, NM 87505

(505)872-0505
www.pbwslaw.com

WATCH THE VIDEO ON FACEBOOK 
OR YOUTUBE!
Live streaming on Facebook during the seminar: 
https://www.facebook.com/PBWSLaw/

The seminar video will be posted on the PBWS Facebook wall 
and YouTube by Wednesday, April 18th.

Email kknapp@pbwslaw.com for a link to the YouTube video 
and PDF of the seminar handouts.

www.pbwslaw.com
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TYPES OF ACCOUNTS FOR PEOPLE 
WITH DISABILITIES
u Revocable or irrevocable trusts created by beneficiary

u Discretionary support trusts created by third party

u Testamentary trusts

u Conservatorship

u Custodial account

u UTMA account

u Special Needs Trusts

u ABLE accounts

www.pbwslaw.com

KNOW THE BENEFITS OF THE 
PERSON WITH DISABILITIES
u SSDI (Social Security Disability Income)

u SSI (Supplemental Security Income)

u Veterans’ Benefits

u Medicare

u Medicaid, includes ACA eligibility

u Food Stamps

u Housing Subsidy

u Health Insurance

www.pbwslaw.com
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KNOW THE RULES
u Federal Statutes
u CMS Regulations
u IRS Regulations
u SSA POMS
u Case Law
u New Mexico Regulations

www.pbwslaw.com

 

SSI SSA SSDI 
Supplemental Security 
Income 

Social Security 
Retirement Benefit 

Social Security Disability 
Income 

Disability Retirement Disability 

Cash + Medicaid Cash Cash + Medicare  (After 
2 years) 

No work history Work history Work history 

Income Cap - 
$750/month in 2018 

Income Cap - 
$17,040/yr in 2018, if 
under age 66 

Earned Income Cap - 
$1,180/month in 2018 

Counts earned & 
unearned income 

Counts earned income Counts earned income 

Resource cap   
$2000.00 

No resource cap No resource cap 

Minimum cash benefit Insurance Insurance 

Food and shelter Unrestricted Unrestricted 

State supplements 
(Not NM) 

Uniform in all states Uniform in all states 

US citizens only All workers All workers 

May also have SSDI May not have SSI or 
SSDI 

May also have SSI 

No dependent coverage Covers dependents Covers dependents 

May have ABLE acct up 
to $15,000 per year 

 May have ABLE acct up 
to $15,00 per year 

www.pbwslaw.com
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GOVERNMENT HEALTH BENEFITS 

SSI SSA SSDI 
Supplemental Security 
Income 

Social Security 
Retirement Benefit 

Social Security Disability 
Income 

Disability Retirement Disability 

Cash + Medicaid Cash Cash + Medicare  (After 
2 years) 

No work history Work history Work history 

Income Cap - 
$750/month in 2018 

Income Cap - 
$17,040/yr in 2018, if 
under age 66 

Earned Income Cap - 
$1,180/month in 2018 

Counts earned & 
unearned income 

Counts earned income Counts earned income 

Resource cap   
$2000.00 

No resource cap No resource cap 

Minimum cash benefit Insurance Insurance 

Food and shelter Unrestricted Unrestricted 

State supplements 
(Not NM) 

Uniform in all states Uniform in all states 

US citizens only All workers All workers 

May also have SSDI May not have SSI or 
SSDI 

May also have SSI 

No dependent coverage Covers dependents Covers dependents 

May have ABLE acct up 
to $15,000 per year 

 May have ABLE acct up 
to $15,00 per year 

www.pbwslaw.com

TYPES OF SPECIAL NEEDS TRUSTS 
(SNT)

u Self-Settled SNT
u Self-Settled Pooled SNT
u Third-Party Settled SNT

u Third Party Pooled SNT
u Testamentary SNT

www.pbwslaw.com
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REQUIREMENTS OF SNTs
u Written;

u Distributions discretionary by the trustee;

u Beneficiary not entitled to receive income or principal;

u Trustee prohibited from making any distributions that would jeopardize 
beneficiary’s eligibility for benefits;

u Disabled individual must be the sole beneficiary of the trust during 
his/her lifetime; and

u Irrevocable

www.pbwslaw.com

THIRD PARTY-SETTLED SNTs
u Either an inter vivos trust or a testamentary trust;
u Irrevocable;
u Should be approved by SS and/or Medicaid;
u Can direct corpus at death of beneficiary to any remainder 

beneficiaries;
u Not described in federal statute

www.pbwslaw.com
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SELF-SETTLED SNT
42 U.S.C § 1396p(d)(4)(A)

To not be counted as a resource, the trust must:

u Be established by the beneficiary, a parent, grandparent, court, or 
guardian;

u Be for the benefit of a disabled beneficiary, as defined in 42 U.S.C. 
§ 1382c(a)(3);

u Have a beneficiary who is younger than 65 years old; and

u Provide that at the death of the beneficiary, the state must receive all 
amounts remaining in the trust up to the amount equal to medical 
assistance provided to the beneficiary by the state.  

www.pbwslaw.com

SELF-SETTLED POOLED SNTs
42 U.S.C. § 1396p(d)(4)(C)
u Beneficiary transfers his/her own funds to a non-profit 501(c)(3) 

organization as Trustee;

u Trustee manages the funds as part of a pooled trust for disabled 
persons;

u Must be irrevocable;

u Trust can be created by the beneficiary, by a parent, grandparent, court 
or guardian;

u Beneficiary may be over 65 depending on the state;

u At the death of beneficiary, the non-profit organization may retain a 
portion of the trust fund

www.pbwslaw.com
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ACA PROVIDES HEALTH INSURANCE 
COVERAGE FOR PEOPLE WITH 
DISABILITIES
u No exclusion for pre-existing conditions
u No lifetime caps of coverage
u No annual caps of coverage

u Cannot rescind coverage
u Monitoring increases in premiums by health insurance 

companies
u Closes the “doughnut hole” in Medicare

www.pbwslaw.com

ACA ESSENTIAL HEALTH BENEFITS
u Hospitalization
u Prescription drug coverage
u Rehabilitation
u Mental Health Services
u Substance Abuse Treatment
u Preventative and Wellness Health Coverage
u Chronic Disease Management
u Pediatric Coverage (including dental and vision
u Maternity Coverage

www.pbwslaw.com
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EXPANSION OF MEDICAID 
COVERAGE

u Based on Modified Adjusted Gross Income (MAGI) of 
household

u 138% of Federal Poverty Level

u No resource criteria
u No other health insurance coverage
u Persons age 19 up to 65
u No disability requirement; similar to New Mexikids

www.pbwslaw.com

LICENSING REQUIRED OF POOLED TRUST 
ADMINISTRATORS IN NEW MEXICO

u Fraud committed by Ayudando Guardians Inc. and Desert 
States discovered in 2017

u Financial Institutions Division of New Mexico
u Amended statute in 2018 attempts to include non-profit 

trustees of pooled trusts

u Two pooled trusts required to be licensed, ARCA and The 
Arc of New Mexico

www.pbwslaw.com
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CHANGES TO GUARDIANSHIP 
STATUTE

u Attempts to include more interested parties in the 
proceedings

u Attempts to contain isolation of protected person

u Provide greater protection for property of protected person
u Impact on persons with disabilities

www.pbwslaw.com

ABLE: ACHIEVING A BETTER LIFE 
EXPERIENCE ACT OF 2014
u Amendment of Section 529 of Internal Revenue Code
u Income tax deferred account
u Anyone including beneficiary can contribute funds

u Qualified disabled beneficiary requirement
u Beneficiary can control account
u Qualified disability distributions allowed including housing

www.pbwslaw.com
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LIMITATIONS OF ABLE ACCOUNTS
u One account per beneficiary
u Total contributions from everyone limited to $15,000 per 

year

u Disability must have been evident prior to age 26
u Maximum account balance $100,000 for SSI eligibility
u At death of beneficiary, balance goes to Medicaid

www.pbwslaw.com

NEW BENEFITS FOR ABLE 
ACCOUNTS
2017 Tax Act added:

u Earned income of beneficiary can be added to ABLE over $15,000 
limit up to federal poverty amount ($12,140 in 2018) and grow 
income tax deferred like an IRA

u Beneficiary may not have another IRA

u Amount of wages still subject to limitations depending on Social 
Security benefit being received

u 529 plan can be rolled over into ABLE account

www.pbwslaw.com
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ABLE
u States must pass enabling legislation
u New Mexico Legislature passed the bill in 2016; Governor 

signed March 3, 2016

u Many other states have implemented ABLE accounts
u New Mexico created portal in January 2018

www.pbwslaw.com

www.pbwslaw.com

https://ablenewmexico.com/
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Click on the (i) to review Growth Options for Investment
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THANK YOU, TIM EICHENBERG AND 
HEATHER BENAVIDEZ!!!

Thank you for your hard work and 
making it possible for New Mexico to 

provide ABLE Accounts!

www.pbwslaw.com

CASE STUDY #1

“Bill” is on SSI, 33 years old, on the autism spectrum, 
not working right now. His uncle has been providing 
him with $1,000 per month to help with his housing. 
Bill’s SSI check has been reduced by 1/3 as a result.

Can having an ABLE account help Bill?

www.pbwslaw.com
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CASE STUDY #2

“Sheila” was injured in a car accident when she was 
21. While no longer able to walk, she is competent, 
receives SSDI, and works for her father. She also 
receives Medicaid and has a self-settled Special 
Needs Trust.

How would an ABLE account benefit Sheila?

www.pbwslaw.com
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2018 CFSNM
Estate Planning Institute

Dale R. Dekker, AIA, AICP

Robotics and Artificial Intelligence
65% of jobs by 2020>Associates Degree
50% of jobs by 2025=Robots
Space Commercialization

3-D Printing  
Industrial Revolution 4.0 & Automation
Machine Learning
AR (Augmented Reality)
VR (Virtual Reality)

Autonomous Vehicles/AV
EV’s…Electric Vehicles

IoT…Internet of Things
Ubiquitous linked smart sensors
5G 

Mega Trends…
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Digital 
Disruption

“If you think that the internet 
has changed your life, think 
again. The Internet of Things 
is about to change it all over 
again!”

Chief Architect & Co-founder of 
Aria Systems, Mr. Brendan O’Brien
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2017

An iPhone 7 has more processing power than 
the entire NASA organization had in 1969.

7.5 mph.25 mph 45 mph 5 x 2000 mph 1,000,000 mph
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“A Smart City is an urban ecosystem that 
places emphasis on the use of digital 
technology, shared knowledge and 
cohesive processes that underpin
citizen benefits in vectors such as mobility, 
public safety, health and productivity.” Juniper Research

“What’s Smartest? Systems That Help Humans”
Site Selection Magazine

July 2018

?
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“The future ain’t
what it used to be.” 

Yogi Berra
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¶725 Code Sec. 199A - Deduction for Operating a Qualified   Business Income 

.01 Introduction

Code Sec.199A effective for tax years beginning January 1, 2018 states that certain non-
corporate taxpayers who operate as sole proprietors, single member LLCs, shareholders in an S
corporation, partners in a partnership (said individuals sometimes referred to as “non-corporate
taxpayer”) can obtain a deductions of 20% of qualified business income. A simple example to
illustrate the operation of  Code Sec.199A Carol  operates a lingerie shop as a sole proprietor
without any employees where she earns $100,000 in 2018. Per Code Sec.199A  she would be
entitled to a Code Sec.199A deduction of $20,000 (20% x $100,000) from her taxable income. 
In addition, certain other businesses qualify for this deduction under Code Sec.199A such as
REITs & cooperatives. If Carol operated another business at the same time she operated her
lingerie shop such as gift shop, Proposed Reg. §199A-1(d)(2)(iv) would require her to compute
her Code Sec. 199A deduction separately; however, as discussed at ¶725.16, Carol could
aggregate her businesses for purposes of the Code Sec. 199A deduction providing she meets
certain tests. 

Definitional Terms: 

On August 8, 2018, the Treasury Department published proposed regulations to implement Code
Sec. 199A.  Within the proposed regulations are definitions. Set forth below are some of the key
terms:

UBIA: the tangible property’s unadjusted basis immediately after acquisition.

Qualified Property: UBIA

RPE: relevant passthrough entities (ie, an S corporation)

QBI: Qualified business income

SSTB: Specified Service Trades or Businesses 

PTP: publicly traded partnerships

.02 Deductible Amount

The deduction amount  per  Code Sec.199A(a)  is equal to the sum of  (a) the lesser of (1) the
“combined qualified business income” amount (“QBIA”) for the taxable year ( defined below) or
(2) an amount equal to 20% of the excess of taxpayer’s taxable income over any net capital gain
as defined by Code Sec.(1)(h) (excess of the net long-term capital gains over the net short-term
capital losses & qualified dividends) and qualified cooperative dividends.

-3-



The relevant passthrough entities (RPEs), for example, an S Corporation, do not take a Code Sec.
199A deduction; rather, each RPE must determine and report the information necessary for its
direct and indirect owners to determine their own Code Sec. 199A deduction. each trade or
business is a separate trade or business for purposes of doing the computation set forth above. 

To understand the operation of Code Sec.199A, it is progression of steps. 

.03 Definition of Combined Qualified Business Income, Qualified Property & Qualified
Business

First, “combined qualified business income”  must be defined. In reality, “combined qualified
business income” is not income which is taxed; it is definitional term.

Combined qualified business income. Code Sec.199A(b)(2) define the term “combined
qualified business income amount” as the lesser of (A)  20 percent of the taxpayer's qualified
business income with respect to the qualified trade or business, or the greater of—
(B)(I)  50 percent of the W-2 wages with respect to the qualified trade or business, or
(ii)  the sum of 25 percent of the W-2 wages with respect to the qualified trade or business, plus
2.5 percent of the unadjusted basis immediately after acquisition of all qualified property.
Plus
Per Code Sec.199A(b)(1)(B)  20 percent of the aggregate amount of the qualified REIT dividends
and qualified publicly traded partnership income of the taxpayer for the taxable year.
Code Sec.199A(2)(B) prescribes that the Code Sec.199A deduction cannot be more than the
taxpayer’s taxable income (reduced by net capital gain) for the tax year. Further, Code
Sec.199A(e)(1) states that in determining the Code Sec.199A deduction  amount, the taxpayer’s
taxable income is computed without regard to the Code Sec. 199A deduction.

Tax pointer As discussed at ¶725.08 owning qualified property (eg,
tangible depreciable property can allow Taxpayers to claim an unlimited Code
Sec.199A deduction. 

Qualified property. Code Sec.199A(b)(6) defines qualified property to mean tangible property
of a character subject to depreciation that is held by, and available for use in, the qualified trade
or business at the close of the taxable year, and which is used in the production of qualified
business income, and for which the depreciable period has not ended before the close of the
taxable year. The depreciable period with respect to qualified property of a taxpayer means the
period beginning on the date the property is first placed in service by the taxpayer and ending on
the later of (a) the date 10 years after that date, or (b) the last day of the last full year in the
applicable recovery period that would apply to the property under Code Sec.168 (without regard
to Code Sec.168(g)). By definition, applying the rules, if a partnership purchased a non-
residential building, the partners will be able to take their share of the building’s basis into
consideration for 39 years. 
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Owning raw land does not provide a Code Sec. 199A deduction because it is not depreciable. 

The Example below illustrates that a Taxpayer who has no employees can obtain a Code
Sec.199A deduction just by purchasing a depreciable tangible asset.

Example 7-67   On January 5, 2012, Alvin, a sole proprietor purchases for $1 million and
places in service a printing press X in Alvin’s printing business. Alvin’s basis in the printing
press X per Code Sec. 1012 is $1 million. As of December 31, 2018, Alvin’s basis in Printing
press X, as adjusted under Code Sec. 1016(a)(2) for depreciation deductions under Code Sec.
168(a), is $821,550. For purposes of Code Sec. 199A(b)(2)(B)(ii) A’s the basis of Printing press
X is its $1 million cost basis under Code Sec.  1012, regardless of any later depreciation
deductions under Code Sec.  168(a) and resulting basis adjustments under Code Sec. 1016(a)(2).
Thus, assuming that Alvin has no employees, his Code Sec. 199A deduction is the greater of (a)
50 percent of W-2 wages, or $0, or (b) the sum of 25 percent of W-2 wages ($0) plus 2.5 percent
of the unadjusted basis of the machine immediately after its acquisition: $1,000,000 x .025 =
$25,000.  See ¶725.08 for another example illustrating the operation of Code Sec. 199A(b)(6).

Qualified Business:  Code Sec.199A(d) defines a qualified business as any trade or business
other than a specified service trade or business1 and other than the trade or business of being an
employee. Proposed Reg. §199A-1(a)(1) states that a “trade or business” means a Code Sec. 162
trade or business other than the trade or business of performing services as an employee.
However, Proposed Reg. §199A-1(a)(1) provides a “carve out” that states “rental or licensing of
tangible or intangible property (rental activity) that does not rise to the level of a Code Sec. 162
trade or business is nevertheless treated as a trade or business for purposes of Code Sec. 199A, if
the property is rented or licensed to a trade or business which is commonly controlled under
Proposed Reg §1.199A-4(b)(1)(i) (regardless of whether the rental activity and the trade or
business are otherwise eligible to be aggregated.”2 Without this “carve out” individuals who for
legal or other tax reasons segregate rental property from operating businesses could not 
aggregate their trades or businesses with the associated rental or intangible property.

.04 Qualified Business Income (“QBI”).

Code Sec.199A(c)(1) defines QBI as the net amount for any taxable year, of qualified items of
income, gain, deduction, and loss with respect to any qualified trade or business of the taxpayer.

1  For a definition of “specified service trade or business” see ¶725.07.

2Proposed Reg §1.199A-4(b)(1)(i) states that “common control” means “the same person
or group of persons, directly or indirectly, owns 50 percent or more of each trade or business to
be aggregated, meaning in the case of such trades or businesses owned by an S corporation, 50
percent or more of the issued and outstanding shares of the corporation, or, in the case of such
trades or businesses owned by a partnership, 50 percent or more of the capital or profits in the
partnership.” 
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Such term shall not include any qualified REIT dividends, qualified cooperative dividends, or
qualified publicly traded partnership income.  Code Sec.199A(c)(3)(A)(I) however requires that 
items of income, gain, deduction, and loss be effectively connected with the conduct of a trade or
business within the United States (within the meaning of Code Sec. 864(c), determined by
substituting “qualified trade or business (within the meaning of Code Sec. 199A)” for
“nonresident alien individual or a foreign corporation” or for “a foreign corporation” each place
it appears), and (ii)  included or allowed in determining taxable income for the taxable year.  The
Preamble to the proposed regulations Code Sec. 199A states at Page 11 that “[i]f an individual
has multiple trades or businesses, the individual must calculate the QBI from each trade or
business and then net the amounts. 7(c), gain or loss under section 1231, and interest on working
capital constitute QBI.

The Example below illustrates the determination of QBI:

Example 7-68:   Carol an unmarried individual, owns and operates a lingerie store as a
sole proprietorship. The business generated $100,000 in net taxable income from operations in
2018. Carol has no capital gains or losses. After allowable deductions not relating to the
business, Carol ’s total taxable income for 2018 is $81,000. The business’s QBI is $100,000, the
net amount of its qualified items of income, gain, deduction, and loss. Carol ’s Code Sec. 199A
deduction for 2018 is equal to $16,200, the lesser of 20% of A’s QBI from the business
($100,000 x 20% = $20,000) and 20% of A’s total taxable income for the taxable year ($81,000 x
20% = $16,200).

The impact of capital gains on the Code Sec.199A deduction.  The best way to understand the
impact of capital gains is to set forth a simple example.  Assume a married couple has taxable
income of  $250,000 ($100,000 of qualified business income and; $200,000 of long term capital
gains & itemized deductions of $50,000. The Code Sec.199A deduction is $10,000 (the lesser of
$20,000 [20% x 100,000 of qualified business income] or $10,000($250,000 [taxable income]
less $200,000 [long term capital gains] x 20% [$50,000 x 20% = $10,000]). The examples below
illustrate the impact of capital gains on the Code Sec. 199A deduction:

Example 7-69: Assume the same facts as in Example 7-68, except that Carol also has
$7,000 in net capital gain for 2018 and that, after allowable deductions not relating to the
business, Carol’s taxable income for 2018 is $74,000. Carol’s taxable income minus net capital
gain is $67,000 ($74,000 - $7,000). Carol’s Code Sec. 199A deduction is equal to $13,400, the
lesser of 20% of Carol’s QBI from the business ($100,000 x 20% = $20,000) and 20% of Carol’s
total taxable income minus net capital gain for the taxable year ($67,000 x 20% = $13,400).

Example 7-70: B and C are married and file a joint individual income tax return. B
earned $500,000 in wages as an employee of an unrelated company in 2018. C owns 100% of the
shares of X, an S corporation that provides landscaping services. X generated $100,000 in net
income from operations in 2018. X paid C $150,000 in wages in 2018. B and C have no capital
gains or losses. After allowable deductions not related to X, B and C’s total taxable income for
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2018 is $270,000. B’s and C’s wages are not considered to be income from a trade or business
for purposes of the Code Sec. 199A deduction. Because X is an S corporation, its QBI is
determined at the S corporation level. X’s QBI is $100,000, the net amount of its qualified items
of income, gain, deduction, and loss. The wages paid by X to C are considered to be a qualified
item of deduction for purposes of determining X’s QBI. The Code Sec. 199A deduction with
respect to X’s QBI is then determined by C, X’s sole shareholder, and is claimed on the joint
return filed by B and C. B and C’s Code Sec. 199A deduction is equal to $20,000, the lesser of
20% of C’s QBI from the business ($100,000 x 20% = $20,000) and 20% of B and C’s total
taxable income for the taxable year ($270,000 x 20% = $54,000).

Wages or Director’s Fees Paid to an S Corporate Shareholder  Net business income or loss
includes the amounts received by the individual taxpayer as wages, director's fees, guaranteed
payments and amounts received from a partnership other than in the individual's capacity as a
partner, that are properly attributable to a business activity. These amounts are taken into account
as an item of income with respect to the business activity. For example, if an individual
shareholder of an S corporation engaged in a business activity is paid wages or director's fees by
the S corporation, the amount of wages or director's fees is added in determining net business or
loss with respect to the business activity. This rule is intended to ensure that the amount eligible
for the 20% tax rate is not erroneously reduced because of compensation for services or other
specified amounts that are paid separately (or treated as separate) from the individual's
distributive share of passthrough income. (Conference Report on H.R. 1, Tax Cuts and Jobs Act
(H. Rept. 115-466).

In addition:

QBI Does Not Include Any Amount Paid by an S Corporation That is Treated as
Reasonable Compensation of the Taxpayer Nor Does QBI Include Any Guaranteed
Payment for Services. Code Sec.199A(c)(4) prescribers that QBI does not include any amount
paid by an S corporation that is treated as reasonable compensation of the taxpayer. Similarly,
qualified business income does not include any guaranteed payment for services rendered with
respect to the trade or business and to the extent provided in regulations, does not include any
amount paid or incurred by a partnership to a partner who is acting other than in his or her
capacity as a partner for services.  

Tax Pointer 1: Code Sec.199A & its Committee Report does not define
what is “reasonable compensation” for an S corporation.  Partnerships and
Schedule C filers are under no such restriction about “compensation.” The reason
why there is no reasonable compensation standard with partnerships is that
partners cannot receive wages and their income is usually subject to self-
employment tax. 

Tax Pointer 2: Code Sec. 199A(c)(4) prescribes that QBI does not include wages paid to
an S corporate shareholder, yet Code Sec.199A(b)(2) prescribes that W-2 wages paid to a
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shareholder are included - the Proposed Code Sec. 199A regulations did not address this
inequality.

Depending on the taxpayer’s taxable income and the business format (sole proprietorship, S
corporation or partnership), a taxpayer could receive various amounts for a Code Sec.199A
Deduction. The following examples are set forth to illustrate the operation of QBI with S
corporations compared to sole proprietorships:

Example 7 - 71 Assume a single taxpayer, Joe Alpha,  is below the
income threshold of $157,000, operates a retail business utilizing
independent contractors instead of employees and earns $100,000. Joe’s
taxable income is $100,000 and he has no capital gains. As a sole
proprietor, Joe would report $100,000 on his  Schedule C and receive a
20%  Code Sec.199A Deduction of $20,000 (20% x $100,000 = $20,000).
If Joe operated as an S corporation, was its sole shareholder employee, and
took a salary of $40,000, the S corporation’s net income is $60,000. 
Because Joe’s taxable income is below the threshold for single taxpayers
and assuming that Joe’s compensation is not QBI due to the fact that Code
Sec.199A(c)(4) prescribers that QBI does not include any amount paid by
an S corporation that is treated as reasonable compensation of the
taxpayer, Joe’s Code Sec.199A Deduction is $12,000 (20% x $60,000).3

Example 7 - 72  However, if Joe Alpha in the above example had income of $400,000, he
would be above the income threshold of $157,000 and this example illustrates, Joe would receive
a Code Sec. 199A deduction operating as an S corporation and paid himself a reasonable salary.
Because Joe cannot pay himself wages operating as a sole proprietorship, he has no Code Sec.
199A deduction; however, if he operated his business as an S corporation and paid himself a
salary of $90,000; his Code Sec. 199A tentative deduction would be $62,000 (20% x [400,000 -
90,000]).  However, Code Sec. 199A prescribes that Joe’s deduction is limited to the greater of
50% of the wages; thus, his Code Sec. 199A deduction is $45,000 (50% x 90,000).

Exclusions in the Computation of QBI. 

Code Sec.199A(c)(3(B) excludes the following items:

(I)  Any item of short-term capital gain, short-term capital loss, long-term capital gain, or long-
term capital loss.
(ii)  Any dividend, income equivalent to a dividend, or payment in lieu of dividends described in
Code Sec.954(c)(1)(G).

3If Joe was a partner in a partnership and received a guaranteed payment of $20,000, Joe
would have the same $12,000 Code Sec.199A Deduction as if he were the sole shareholder in an
S corporation.  
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(iii)  Any interest income other than interest income which is properly allocable to a trade or
business.
(iv)  Any item of gain or loss described in subparagraph (c) or (D) of Code Sec.954(c)(1)
(applied by substituting “qualified trade or business” for “controlled foreign corporation”).
(v)  Any item of income, gain, deduction, or loss taken into account under Code Sec.954(c)(1)(F)
(determined without regard to clause (ii) thereof and other than items attributable to notional
principal contracts entered into in transactions qualifying under Code Sec.1221(a)(7)).
(vi)  Any amount received from an annuity which is not received in connection with the trade or
business.
(vii)  Any item of deduction or loss properly allocable to an amount described in any of the
preceding clauses.

Netting and Carrying Over of Losses Proposed Reg. §199A-1(d)(2)(iii) & (iv) states that if an
individual has QBI of less than zero from one trade or business, but has overall QBI greater than
zero when all of the individual’s trades or businesses are taken together, then the individual must
offset the net income in each trade or business that produced net income with the net loss from
each trade or business that produced net loss before the individual applies the limitations based
on W-2 wages and UBIA of qualified property. The individual must apportion the net loss among
the trades or businesses with positive QBI in proportion to the relative amounts of QBI in such
trades or businesses. Then, for purposes of applying the limitation based on W-2 wages and
UBIA of qualified property, the net gain or income with respect to each trade or business (as
offset by the apportioned losses) is the taxpayer’s QBI with respect to that trade or business.

Previously Disallowed Losses. Proposed Reg. §1.199A-2(b)(iv) provides generally that
previously disallowed losses or deductions (including under Code Secs 465, 469, 704(d), and
1366(d)) allowed in the taxable year are taken into account for purposes of computing QBI.
However, losses or deductions that were disallowed, suspended, limited, or carried over from
taxable years ending before January 1, 2018 (including under Code Secs 465, 469, 704(d), and
1366(d)), are not taken into account in a later taxable year for purposes of computing QBI.

Net Operating Losses. Proposed Reg. §1.199A-2(b)(v) provides generally that a deduction
under Code Sec. 172 for a net operating loss is not considered with respect to a trade or business
and therefore, is not taken into account in computing QBI. However, to the extent that the net
operating loss is disallowed under Code Sec. 461(l), the net operating loss is taken into account
for purposes of computing QBI. The Preamble to the proposed Code Sec. 199A regulations
provide in amplification of  Proposed Reg. §1.199A-2(b)(v) the following: “[g]enerally, items
giving rise to a net operating loss are allowed in computing taxable income in the year incurred.
Because those items would have been taken into account in computing QBI in the year incurred,
the net operating loss should not be treated as QBI in subsequent years. Otherwise, the same loss
could be taken into account in multiple tax years. However, losses disallowed by Code Sec.
461(l) give rise to a net operating loss without ever having been allowable in computing taxable
income. Thus, if deductions are disallowed by reason of 461(l), those disallowed deductions will
not be included in the QBI computation in the year incurred (because they are not includable in
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taxable income), and, if the resulting net operating loss also is not included in the QBI
computation, the deduction would permanently escape the QBI rules. This result would be
inappropriate. Accordingly, proposed Reg. §1.199A-3(b)(1)(v) provides that generally, a
deduction under Code Sec. 172 for a net operating loss is not considered attributable to a trade or
business and therefore, is not taken into account in computing QBI. However, to the extent the
net operating loss is comprised of amounts attributable to a trade or business that were
disallowed under Code Sec. 461(l), the net operating loss is considered attributable to that trade
or business, and will constitute QBI.”

Code Sec. 481 Adjustments Proposed Reg. §1.199A-3(b)(1)(iii) provides that Code Sec. 481
adjustments attributable to a trade or business, whether positive or negative, and arising in a
taxable year ending after December 31, 2017, are treated as attributable to that trade or business.
Accordingly, such Code Sec.  481 adjustments will constitute QBI.

Allocation of Items Among Directly-conducted Trades or Businesses 

Proposed Reg. §199A-3(b)(5) prescribes that if an individual or an RPE directly conducts
multiple trades or businesses, and has items of QBI which are properly attributable to more than
one trade or business, the individual or RPE must allocate those items among the several trades
or businesses to which they are attributable using a reasonable method based on all the facts and
circumstances. The individual or RPE may use a different reasonable method for different items
of income, gain, deduction, and loss. The chosen reasonable method for each item must be
consistently applied from one taxable year to another and must clearly reflect the income and
expenses of each trade or business. The overall combination of methods must also be reasonable
based on all facts and circumstances. The books and records maintained for a trade or business
must be consistent with any allocations under this paragraph.

.05  The Threshold Amount Exception: Code Sec.199A(b)(3) & (e)(2)(A)'s Exception to Code
Sec.199A(b)(2) 

Code Sec.199A(b)(3) & (e)(2)(A) prescribe that Code Sec.199A(b)(2) limitation on W-2
wages/qualified property limit does not apply if the taxpayer’s taxable income for the tax year is
equal to or less than a $157,500 threshold amount ($315,000 for taxpayers filing a joint return).

The Example below illustrates the operation of having income below the threshold amount:

Example 7-73: Karen & Phil file a joint return reporting $250,000 of taxable income.
Karen operates a non-specified business (see  ¶725.07) for a definition of “ non-specified
business”)and has the following items from her business: During the taxable year she had no
qualified property; but she had  QBI of $200,000 &qualifying W-2 wages paid to employees
$30,000. 20% of $200,000 QBI is $40,000.  Applying  Code Sec.199A(b)(2) rules, namely the
lesser of 20% of $200,000 QBI=$40,000 or the greater of 50% of W-2 wages ($30,000 x 50% =
$15,000) or 25% of $30,000 ($7,500) plus 2.5% of qualified property (0), this would mean that
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their Code Sec.199A deduction would be $15,000.  Because Karen & Phil have taxable income
below Code Sec.199A(b)(3) & (e)(2)(A)’s threshold amount for a joint return of $315,000, Karen
& Phil’s Code Sec.199A deduction is $40,000.

For other taxpayers who are above the W-2 wages/qualified property limit of ($315,000 for
taxpayers filing a joint return, $157,500 for all others)4 there is a phase in as follows: 

If (1) the taxpayer’s taxable income for the tax year is more than the $157,500 threshold amount
($315,000 for a joint return) but not more than $207,500 ($415,000 for a joint return), and (2) the
W-2 wages/qualified property limit amount for the qualified trade or business is less than 20
percent of the taxpayer's qualified business income for that trade or business, then the W-2
wage/qualified property limit is inapplicable and the amount that is 20% of the taxpayer’s QBI
from the qualified trade or business is reduced by a reduction amount as follows: 

(1) subtract the qualified trade or business’ W-2 limit amount from the amount that is 20% of the
taxpayer’s QBI from the business, then

(2) multiply the difference determined in (1) above by a fraction: the numerator is the amount by
which the taxpayer's taxable income for the tax year exceeds the $157,500 threshold amount
($315,000 for a joint return), and the denominator is $50,000 ($100,000 for a joint return) (Code
Sec.199A(b)(3)(B)(ii) and (iii)).  

The Example below illustrates the application of Code Sec.199A(b)(3) & (e)(2)(A)'s rules when
a Taxpayer is above the $157,500 threshold amount ($315,000 for a joint return) but not more
than $207,500 ($415,000 for a joint return).

Example 7-74: Karen & Phil file a joint return reporting $375,000 of taxable
income. Karen operates a non-specified business and has the following items from her
business: QBI of 300,000; qualifying W-2 wages paid to employees $40,000. During the
taxable year they had no qualified property. 20% of $300,000 QBI is $60,000. 20% of W-
2 wages is $8,000 (20% x $40,000)  But because Karen & Phil have taxable income
greater than $315,000, their deduction is not $60,000, but $36,000 computed as follows:
taxable income of $375,000 less threshold amount of $315,000 = $60,000; phase in
limitation of $415,000 - 315,000 =100,000; 60,000/100,000 = 60%; 60% x 60,000 =
24,000; 60,000 - 24,000 = $36,000. $36,000 is the Code Sec.199A deduction.   

.06 Wages and Its Effect on the Deduction.

The above Example 7-68 indicated  that a Taxpayer who has no employees and operates

4 Code Sec.199a(e)(2)(B) details that the threshold amounts will be adjusted for inflation.
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as a sole proprietor can obtain a Code Sec.199A deduction; however if a Taxpayer who
operates a QB has employees, Code Sec.199A(b)(4) prescribes that the term “W-2 wages”
means, with respect to any person for any taxable year of such person, the amounts
described in paragraphs (3) and (8) of Code Sec. 6051(a) paid by such person with respect
to employment of employees by such person during the calendar year ending during such
taxable year. Further, the term wages shall not include any amount which is not properly
allocable to qualified business income for purposes of Code Sec.199A(c)(1). Lastly,
Wages shall not include any amount which is not properly included in a return filed with
the Social Security Administration on or before the 60th day after the due date (including
extensions) for such return.  Specifically, wages: (a) include annual deferrals under Code
Sec. 401(k) plans, simplified employee pensions,Code Sec. 403(b) annuities, amounts
deferred under Code Sec.457 deferred compensation plans, and designated Roth
contributions;5 (b) but do include payments to an independent contractor or management
fees. 

Leased Employees/ Professional Employer Organizations (“PEOs”) Proposed Reg.
§1.199A-2(b)(2)(ii) provides that, in determining W-2 wages, a person may take into
account any W-2 wages paid by another person and reported by the other person on Forms
W-2 with the other person as the employer listed in Box C of the Forms W-2, provided
that the W-2 wages were paid to common law employees or officers of the person for
employment by the person. In such cases, the person paying the W-2 wages and reporting
the W-2 wages on Forms W-2 is precluded from taking into account such wages for
purposes of determining W-2 wages with respect to that person. Persons that pay and
report W-2 wages on behalf of or with respect to others can include certified professional
employer organizations under Code Sec. 7705, statutory employers under Code Sec.
3401(d)(1), and agents under Code Sec. 3504. Under this rule, persons who otherwise
qualify for the deduction under Code Sec. 199A are not limited in applying the deduction
merely because they use a third party payor to pay and report wages to their employees.
However, with respect to individuals who taxpayers assert are their common law
employees for purposes of Code Sec. 199A, taxpayers are reminded of their duty to file
returns and apply the tax law on a consistent basis.

Determination of a Partner’s Share of Wages and S Corporate Shareholder’s
Portion of Wages.  In the case of a partnership or S corporation, Code Sec.199A(f)(1)(c) 
prescribes that the Code Sec.199A deduction is applied at the partner or shareholder level.

5 If a taxpayer has QBI from sources within Puerto Rico that is subject to
federal income tax under Code Sec. 1, Code Sec. 199A(f)(1)(C)(ii) prescribes that 
the taxpayer’s W-2 wages for the qualified trade or business conducted there are
determined without regard to the withholding exclusion under Code Sec.
3401(a)(8) for wages paid to certain U.S. citizens for services in Puerto Rico.
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Each partner takes into account the partner's allocable share of each qualified item of
income, gain, deduction, and loss, and is treated as having W-2 wages for the taxable year
equal to the partner's allocable share of W-2 wages of the partnership. The partner's
allocable share of W-2 wages is required to be determined in the same manner as the
partner's share of wage expenses. For example, if a partner is allocated a deductible
amount of 10 percent of wages paid by the partnership to employees for the taxable year,
the partner is required to be allocated 10 percent of the W-2 wages of the partnership for
purposes of calculating the wage limit under this deduction. Similarly, each shareholder of
an S corporation per Code Secs. 1366 & 1377 takes into account the shareholder's pro rata
share of each qualified item of income, gain, deduction, and loss, and is treated as having
W-2 wages for the taxable year equal to the shareholder's pro rata share of W-2 wages of
the S corporation.  For an example illustrating how S corporation takes into consideration
wages see Example 7-71. The Proposed Regulations for Code Sec 199A state that even if
an S corporation fails to pay a reasonable wage to its shareholder-employees, the
shareholder-employees are nonetheless prevented from including an amount equal to
reasonable compensation in QBI.

Acquisition or Disposition of a Trade or Business As it Effects Wages. 

Proposed Reg. §1.199A-2(b)(2)(iv)(B)(1) states that, in the case of an acquisition or
disposition of a trade or business, the major portion of a trade or business, or the major
portion of a separate unit of a trade or business that causes more than one individual or
entity to be an employer of the employees of the acquired or disposed of trade or business
during the calendar year, the W-2 wages of the individual or entity for the calendar year of
the acquisition or disposition are allocated between each individual or entity based on the
period during which the employees of the acquired or disposed of trade or business were
employed by the individual or entity, regardless of which permissible method is used for
reporting predecessor and successor wages on Form W-2.

Computation of W-2 Wages

The IRS has prescribed various means to compute the W-2 wages limitation for Code Sec.
199A. For a discussion of the computation and limitation, see ¶725.17.

.07 Specified Service Trades or Businesses (“SSTBs”).

Code Sec.199A(c) provides generally that any trade or business operated as a passthrough
entity or sole proprietor is entitled to a Code Sec.199A deduction. However, Code
Sec.199A(d)(1) & (2) details that a taxpayer cannot obtain a Code Sec.199A deduction for
any “specified” trade or business involving the performance of services in the fields of
health, law, accounting, actuarial science, performing arts, consulting, athletics, financial
services, brokerage services, including investing and investment management, trading, or
dealing in securities, partnership interests, or commodities, and any trade or business where
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the principal asset of such trade or business is the reputation or skill of one or more of its
employees or owners (for example a chef in a restaurant) (emphasis added). For this
purpose a security and a commodity have the meanings provided in the rules for the mark-
to-market accounting method for dealers in securities (See Code Secs. 475(c)(2) and
475(e)(2), respectively). 

To provide some clarity to Code Sec. 199A(d)(1) & (2) broad exclusion of a Code Sec.
199A deduction, the Treasury issued Proposed Reg. § 199A-5(b)(1). For instance, in the
field of health, Proposed Reg. §199A-5(b)(1)(ii) states that the operation of health clubs or
health spas that provide physical exercise or conditioning for their customers is not an
SSTB. The reader is respectfully directed to Proposed Reg. § 199A5(b)(1) for purposes of
determining if a particular trade or business is an SSTB.

Proposed Reg. § 199A-5(b)(1)(xiv) states that a “trade or business where the principal asset
of such trade or business is the reputation or skill of one or more employees or owners” will
be deemed an SSTB if it is 

(A) A trade or business in which a person receives fees, compensation, or other income for
endorsing products or services,
(B) A trade or business in which a person licenses or receives fees, compensation or other
income for the use of an individual’s image, likeness, name, signature, voice, trademark, or
any other symbols associated with the individual’s identity, or 
(C) [A person] Receives fees, compensation, or other income for appearing at an event or
on radio, television, or another media format.

Proposed Reg. § 199A-5(b)(1)(xiv)(D) provides a definition of the term “fees,
compensation, or other income” to includes the receipt of a partnership interest and the
corresponding distributive share of income, deduction, gain or loss from the partnership, or
the receipt of stock of an S corporation and the corresponding income, deduction, gain or
loss from the S corporation stock.

The examples below illustrates operation of Proposed Reg. § 199A-5(b)(1)(xiv):

Example 7-75: Harriet is a well-known chef and the sole owner of multiple restaurants each
of which is owned in a disregarded entity. Due to Harriet’s skill and reputation as a chef,
Harriet receives an endorsement fee of $500,000 for the use of Harriet’s name on a line of
cooking utensils and cookware. Harriet is in the trade or business of being a chef and
owning restaurants and such trade or business is not an SSTB. However, Harriet is also in
the trade or business of receiving endorsement income. Harriet’s trade or business
consisting of the receipt of the endorsement fee for Harriet’s skill and/or reputation is an
SSTB.

Example 7-76: J is a well-known actor. J entered into a partnership with Shoe Company, in
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which J contributed her likeness and the use of her name to the partnership in exchange for
a 50% interest in the capital and profits of the partnership and a guaranteed payment. J’s
trade or business consisting of the receipt of the partnership interest and the corresponding
distributive share with respect to the partnership interest for J’s likeness and the use of her
name is an SSTB.

Example 7-77: G owns 100% of Corp, an S corporation, which operates a bicycle sales and
repair business. Corp has 8 employees, including G. Half of Corp’s net income is generated
from sales of new and used bicycles and related goods, such as helmets, and bicycle-related
equipment. The other half of Corp’s net income is generated from bicycle repair services
performed by G and Corp’s other employees. Corp’s assets consist of inventory, fixtures,
bicycle repair equipment, and a leasehold on its retail location. Several of the employees
and G have worked in the bicycle business for many years, and have acquired substantial
skill and reputation in the field. Customers often consult with the employees on the best
bicycle for purchase. G is in the business of sales and repairs of bicycles and is not engaged
in an SSTB. 

Proposed Reg. §199A-5(a)(2) prescribes that a direct or indirect owner of a trade or
business engaged in the performance of a specified service is engaged in the performance of
the specified service for purposes of Code Sec. 199A regardless of whether the owner is
passive or participated in the specified service activity. An example will illustrate:

Example 7-78: B is a shareholder in XYZ, Inc., which solely owns and operates a
professional sports team. XYZ, Inc. employs athletes and sells tickets to the public to attend
games in which the sports team competes. Therefore, XYZ, Inc. is engaged in the
performance of services in an SSTB in the field of athletics B is a passive shareholder in
XYZ, Inc. and B does not provide any services with respect to XYZ, Inc. or the sports team.
However, because XYZ, Inc. is engaged in an SSTB in the field of athletics, B’s distributive
share of the income, gain, loss, and deduction with respect to XYZ, Inc. is not eligible for a
deduction under Code Sec. 199A. 

Phase-in of Specified Service Business Limitation. Notwithstanding Code
Sec.199A(d)(1) & (2)’s denial of a Code Sec.199A deduction for certain specified services,
Code Sec.199A(d)(3)(A) and (e)(2) prescribes a modified Code Sec.199A deduction
providing a taxpayer’s taxable income for the tax year is less than—

· $415,000 for taxpayers filing a joint return ($315,000 threshold amount +

$100,000); or $207,500 for all other taxpayers ($157,500 threshold amount +
$50,000) (Code Sec. 199A(d)(3)(A) and (e)(2), as added by the 2017 Tax Cuts
Act).

If this income requirement is met, the taxpayer can take into account a percentage of a

taxpayer’s qualified items of income, gain, deduction, or loss, and W-2 wages and

unadjusted basis of qualified property, that are allocable to the specified service in
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computing qualified business income, W-2 wages, and unadjusted basis of qualified

property for the tax year. The percentage amount equals 100% reduced (not below zero) by

the ratio of (1) the taxpayer’s taxable income for the tax year in excess of the $157,500

threshold amount ($315,000 for a joint return), over (2) $50,000 ($100,000 in the case of a

joint return).  Examples below will illustrate:

Example 7-79: Assume the same facts as in Example 7-73 except Karen operates an

accounting practice. Karen & Phil file a joint return reporting $250,000 of taxable income.

Karen’s accounting practice has the following items for the taxable year: no qualified

property; QBI of 200,000 & qualifying W-2 wages paid to employees $30,000. 20% of

$200,000 QBI is $40,000.  Applying  Code Sec.199A(b)(2) rules, namely the lesser of 20%

of $ 200,000 QBI=$40,000 or the greater of 50% of W-2 wages ($30,000 x 50% = $15,000)

or 25% of $30,000 ($7,500) plus 2.5% of qualified property (0), this would mean that their

Code Sec.199A deduction would be $15,000.  Notwithstanding that Karen is operating a

specified business, because Karen & Phil have taxable income below Code Sec.199A(b)(3)

& (e)(2)(A)’s threshold amount for a joint return of $315,000, Karen & Phil’s Code

Sec.199A deduction is $40,000.

Example 7-80: Tom Taxpayer, a single individual, has taxable income of $187,500,

 of which $134,000 is attributable to an accounting sole proprietorship after paying wages of

$67,000 to employees. Because Tom’s taxable income is less than $207,500 (the threshold

amount for single taxpayers), Taxpayer can claim a Code Sec.199A deduction utilizing an

applicable percentage of 40 percent (1- (187,500 -157,500)/50,000 =1-30,000/50,000 =

40%). In determining includible qualified business income, Taxpayer takes into account 40

percent of $134,000, or $53,600. In determining the includible W-2 wages, Taxpayer takes

into account 40 percent of $67,000, or $26,800. Taxpayer calculates the deduction by taking

the lesser of 20% of $53,600 ($10,720) or 50% of $26,800 ($13,400). Taxpayer takes a

Code Sec.199A deduction for $10,720.

De Minimis Rule and Exceptions Based on Gross Receipts of the Business to Provide

SSTBs a Codes Sec. 199A Deduction.  Proposed Reg. §199A-5(c) prescribes a rule based

on gross receipts of the business to provide a Code Sec. 199A deduction as follows: Since a

business could be multifaceted, having SSTB for a portion of its income and the rest non-

SSTB, Proposed Reg §199A-5(c) sets forth a gross receipts rule: Specifically, if a trade or

business has gross receipts of $25 million dollars or less for the taxable year, Reg §199A-

5(c)(1)(i) prescribes that a trade or business is not an SSTB if less than 10 percent of the

gross receipts of the trade or business are attributable to the performance of services in an

SSTB. To determine whether this 10 percent test is satisfied, the performance of any

activity incident to the actual performance of services in the field is considered the

performance of services in that field. If the gross receipts are greater than $25 million
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dollars, then the SSTB percentage drops to 5% of gross receipts to permit deductibility for a

Code Sec. 199A deduction per Proposed Reg §199A-5(c)(1)(ii). 

To cover the situation where services or property is provided to an  SSTB, an SSTB per

Proposed Reg §199A-5(c)(2)(i) includes any trade or business that provides 80% or more of

its property or services to an SSTB if there is 50% or more common ownership of the trades

or businesses. If a trade or business provides less than 80% of its property or services to an

SSTB and there is 50% or more common ownership of the trades or businesses, that portion

of the trade or business of providing property or services to the 50% or more

commonly-owned SSTB is treated as a part of the SSTB. Proposed Reg §199A-5(c)(2)(iii)

prescribes that for purposes of “50% common ownership”  the term includes direct or

indirect ownership by related parties within the meaning of Code Secs. 267(b) or 707(b).

The effect of Proposed Reg §199A-5(c)’s rules is to prevent “cracking” of the business into

multiple forms to obtain a Code Sec. 199A deduction.  The following example illustrates

application of these rules:

Example 7-81: Law Firm is an S corporation that provides legal services to clients,

owns its own office building and employs its own administrative staff. Law Firm divides

into three S corporations. S corporation 1 performs legal services to clients. S corporation 2

owns the office building and rents the entire building to S corporation 1. S corporation 3

employs the administrative staff and through a contract with S corporation 1 provides

administrative services to S corporation 1 in exchange for fees. All three of the S

corporations are owned by the same people (the original owners of Law Firm). Because

there is 50% or more common ownership of each of the three S corporations, S corporation

2 provides substantially all of its property to S corporation 1, and  S corporation 3 provides

substantially all of its services to S corporation 1, S corporations 1, 2, and 3 will be treated

as one SSTB.

Common Ownership & Specified Service Trade or Business  If a trade or business (that

would not otherwise be treated as an SSTB) has 50 percent or more common ownership

with an SSTB, including related parties (within the meaning of Code Secs. 267(b) or

707(b)), and has shared expenses with the SSTB, including shared wage or overhead

expenses, then per Proposed Reg §199A-5(c)(3)(i) such trade or business is treated as

incidental to and, therefore, part of the SSTB if the gross receipts of the trade or business

represents no more than 5 percent of the total combined gross receipts of the trade or

business and the SSTB in a taxable year. To illustrate, the following example is set forth: 

Example 7-82: Morgan, a dermatologist, provides medical services to patients on a

regular basis through Dermatology LLC, a disregarded entity owned by Morgan. In addition

to providing medical services, Dermatology LLC also sells skin care products to Morgan’s
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patients. The same employees and office space are used for the medical services and sale of

skin care products. The gross receipts with respect to the skin care product sales do not

exceed 5% of the gross receipts of Dermatology LLC. Accordingly, the sale of the skin care

products is treated as incidental to Morgan’s SSTB of performing services in the field of

health and is treated as part of such SSTB.

.08 Owners of Real Estate Can Claim a Code Sec.199A Deduction - a Legislative Give

Away.

Code Sec.199A(b)(2) prescribes that the Code Sec.199A deduction is generally limited to

the lesser of 20% of the QBI or the greater of (1) 50% of W-2 wages paid by the business,

or (2) the sum of 25% of the W-2 wages paid plus 2.5% of the tangible property’s

unadjusted basis immediately after acquisition (“UBIA”) the business uses to produce

qualified business income.  Proposed Reg. §1.199A-2(c) provides certain definitions for

purposes of computing the deduction. For instance, Proposed Reg. §1.199A-2(c)(2) restates

the definition of qualified property in Code Sec. 199A(b)(6)(A), which provides that

“qualified property” means tangible property of a character subject to depreciation that is

held by, and available for use in, a trade or business at the close of the taxable year, and

which is used in the production of QBI, and for which the depreciable period has not ended

before the close of the taxable year. Proposed Reg. §1.199A-2(c)(2) also restates the

definition of depreciable period in Code Sec. 199A(b)(6)(B), which provides that

“depreciable” period means the period beginning on the date the property is first placed in

service by the taxpayer and ending on the later of (a) the date 10 years after that date, or (b)

the last day of the last full year in the applicable recovery period that would apply to the

property under Code Sec. 168(c), regardless of the application of Code Sec. 168(g).

Because the applicable recovery period under Code Sec. 168(c) of the property is not

changed by any additional first-year depreciation deduction allowable under Code Sec. 168,

Proposed Reg. §1.199A-2(c)(2)(ii) also clarifies that the additional first-year depreciation

deduction allowable under Code Sec. 168 (for example, under Code Sec. 168(k) or Code

Sec. 168(m)) does not affect the applicable recovery period under Code Sec. 168(c).

For qualified property contributed to an S corporation in a Code Sec. 351 transaction and

immediately placed in service, UBIA generally will be its basis under Code Sec. 362.

Further, for property inherited from a decedent and immediately placed in service by the

heir, the UBIA generally will be its fair market value at the time of the decedent’s death

under Code Sec. 1014. However, Proposed Reg. §1.199A-2(c)(3) provides that UBIA does

reflect the reduction in basis for the percentage of the taxpayer’s use of property for the

taxable year other than in the taxpayer’s trade or business. Proposed Reg.

§1.199A-2(c)(2)(iv) prescribes that for property acquired at end of year, it will not be
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qualified property if the property is acquired within 60 days of the end of the taxable year

and disposed of within 120 days without having been used in a trade or business for at least

45 days prior to disposition, unless the taxpayer demonstrates that the principal purpose of

the acquisition and disposition was a purpose other than increasing the Code Sec. 199A

deduction.

Example 7 -83: please see Example 7-67

Example 7 -84: Charles operates a trade or business that is as a sole proprietorship.

On January 5, 2011, Charles purchases for $10,000 and places in service a printing press Y

in Charles’ printing press business. Charles’ basis in Printing Press Y under Code Sec. 1012

is $10,000. Printing Press Y is qualified property within the meaning of Code Sec.

199A(b)(6). Assume that Printing Press Y’s recovery period under Code Sec. 168(c) is 10

years, and Charles depreciates Printing Press Y under the general depreciation system by

using the straight-line depreciation method, a 10-year recovery period, and the half-year

convention. As of December 31, 2018, C’s basis in Printing Press Y, as adjusted under

Code Sec. 1016(a)(2) for depreciation deductions under Code Sec. 168(a), is $2,500. On

January 1, 2019, Charles incorporates the sole proprietorship and elects to treat the newly

formed entity as an S corporation for Federal income tax purposes. Charles contributes

Printing Press Y and all other assets of the trade or business to the S corporation in a

non-recognition transaction under Code Sec. 351. The S corporation immediately places all

the assets in service.

For purposes of Code Sec. 199A(b)(2)(B)(ii) and this Code Sec., C’s UBIA of Printing

Press Y from 2011 through 2018 is its $10,000 cost basis under Code Sec. 1012, regardless

of any later depreciation deductions under Code Sec. 168(a) and resulting basis adjustments

under Code Sec. 1016(a)(2). S corporation’s UBIA for the Printing Press Y is determined

under the applicable rules of subchapter C as of date the S corporation places it in service.

Therefore, the S corporation’s UBIA of Printing Press Y is $2,500, the basis of the property

under Code Sec. 362 at the time the S corporation places the property in service. Therefore,

Printing Press Y may be qualified property of the S corporation (assuming it continues to be

used in the business) for 2019 and 2020 and will not be qualified property of the S

corporation after 2020, because its depreciable period will have expired.

Property Held for a Short Time

If property is acquired within 60 days of the end of the taxable year and disposed of within

120 days without having been used in a trade or business for at least 45 days prior to

disposition, property is not “qualified property” eligible for a Code Sec. 199A deduction.

For a discussion of this topic, see  ¶725.10.

-19-



          

.09 Trusts and Estates. 

Code Sec.199A(f)(1)(B) states that trusts and estates are eligible for the Code Sec.199A

deduction. Proposed Reg. §1.199A-6(d)(1) prescribes that a trust or estate computes its

Code Sec. 199A deduction based on the QBI, W-2 wages, UBIA immediately after

acquisition, qualified REIT dividends, and qualified PTP income that are allocated to the

trust or estate. An individual beneficiary of a trust or estate takes into account any QBI, W-2

wages, UBIA of qualified property, qualified REIT dividends, and qualified PTP income

allocated from a trust or estate in calculating the beneficiary’s Code Sec. 199A deduction, in

the same manner as though the items had been allocated from an RPE. A trust or estate is

treated as an RPE to the extent it allocates QBI and other items to its beneficiaries, and is

treated as an individual to the extent it retains the QBI and other items.    

Grantor Trusts & QSSTs

The Preamble to the Proposed Regulations at page 75 states that “[t]o the extent that a

grantor or another person is treated as owning all or part of a trust under Code Secs 671

through 679 (grantor trust), including qualified subchapter S trusts (QSSTs) with respect to

which the beneficiary has made an election under Code Sec. 1361(d), the owner will

compute its QBI with respect to the owned portion of the trust as if that QBI had been

received directly by the owner.

Non-Grantor Trusts and Estates

Proposed Reg. §1.199A-6(d)(3)(i) states that a trust or estate must calculate its QBI, W-2

wages, UBIA of qualified property, qualified REIT dividends, and qualified PTP income.

The QBI of a trust or estate must be computed by allocating qualified items of deduction

described in Code Sec. 199A(c)(3) in accordance with the classification of those deductions

under Reg. §1.652(b)-3(a), and deductions not directly attributable within the meaning of

Reg.  §1.652(b)-3(b) (other deductions) are allocated in a manner consistent with the rules

in Reg. §1.652(b)-3(b). Any depletion and depreciation deductions described in Code Sec.

642(e) and any amortization deductions described in Code Sec. 642(f) that otherwise are

properly included in the computation of QBI are included in the computation of QBI of the

trust or estate, regardless of how those deductions may otherwise be allocated between the

trust or estate and its beneficiaries for other purposes of the Code. To assist the reader, Reg.

§1.652(b)-3(a) and (b) are set forth below: 
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Reg. §1.652(b)-3(a) and (b): Items of deduction of a trust that enter into the

computation of distributable net income are to be allocated among the items

of income in accordance with the following principles:

(a) All deductible items directly attributable to one class of income (except

dividends excluded under Code Sec. 116) are allocated thereto. For example,

repairs to, taxes on, and other expenses directly attributable to the

maintenance of rental property or the collection of rental income are

allocated to rental income. See Reg.§ 1.642(e)-1 for treatment of

depreciation of rental property. Similarly, all expenditures directly

attributable to a business carried on by a trust are allocated to the income

from such business. If the deductions directly attributable to a particular class

of income exceed that income, the excess is applied against other classes of

income in the manner provided [set forth in Reg.§ 1.642(d)].

(b) The deductions which are not directly attributable to a specific class of

income may be allocated to any item of income (including capital gains)

included in computing distributable net income, but a portion must be

allocated to nontaxable income (except dividends excluded under Code Sec.

116) pursuant to Code Sec. 265 and the regulations thereunder. For example,

if the income of a trust is $30,000 (after direct expenses), consisting equally

of $10,000 of dividends, tax-exempt interest, and rents, and income

commissions amount to $3,000, one-third ($1,000) of such commissions

should be allocated to tax-exempt interest, but the balance of $2,000 may be

allocated to the rents or dividends in such proportions as the trustee may

elect. The fact that the governing instrument or applicable local law treats

certain items of deduction as attributable to corpus or to income not included

in distributable net income does not affect allocation under this paragraph.

For instance, if in the example set forth in this paragraph the trust also had

capital gains which are allocable to corpus under the terms of the trust

instrument, no part of the deductions would be allocable thereto since the

capital gains are excluded from the computation of distributable net income

under Code Sec. 643(a)(3).

Allocation Among Trust or Estate and Beneficiaries

Proposed Reg. §1.199A-6(d)(3)(ii) prescribes that in the case of a Code Sec. 199A

deduction claimed by a non-grantor trust or estate, Code Sec. 199A(f)(1)(B) applies rules
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similar to the rules under former Code Sec. 199(d)(1)(B)(i) for the apportionment of W–2

wages and the apportionment of UBIA of qualified property.  In the case of a non-grantor

trust or estate, the QBI and expenses properly allocable to the business, including the W-2

wages relevant to the computation of the wage limitation, and relevant UBIA of depreciable

property must be allocated among the trust or estate and its various beneficiaries.

Specifically, each beneficiary’s share of the trust’s or estate’s W-2 wages is determined

based on the proportion of the trust’s or estate’s DNI that is deemed to be distributed to that

beneficiary for that taxable year. Similarly, the proportion of the entity’s DNI that is not

deemed distributed by the trust or estate will determine the entity’s share of the QBI and

W-2 wages. In addition, if the trust or estate has no DNI in a particular taxable year, any

QBI and W-2 wages are allocated to the trust or estate, and not to any beneficiary. To the

extent the trust’s or estate’s UBIA of qualified property is relevant to a trust or estate and

any beneficiary, the trust’s or estate’s UBIA of qualified property will be allocated among

the trust or estate and its beneficiaries in the same proportion as DNI of the trust or estate is

allocated. This allocation is made regardless of how any depreciation or depletion

deductions resulting from the same property may be allocated under Code Sec. 643(c)

among the trust or estate and its beneficiaries for purposes other than Code Sec. 199A.

Electing Small Business Trusts (“ESBTs”)

Proposed Reg. §1.199A-6(d)(3)(iv) details that an electing small business trust (ESBT) is

entitled to the deduction under Code Sec. 199A. The S portion of the ESBT must take into

account the QBI and other items from any S corporation owned by the ESBT, the grantor

portion of the ESBT must take into account the QBI and other items from any assets treated

as owned by a grantor or another person (owned portion) of a trust under Code Secs 671

through 679, and the non-S portion of the ESBT must take into account any QBI and other

items from any other entities or assets owned by the ESBT.

To illustrate the application of Code Sec. 199A to trusts, the following example is set forth:

Example 7 -85: Computation of DNI and inclusion and deduction amounts. (A)

Trust's distributive share of partnership items. Trust, an irrevocable testamentary

complex trust, is a 25% partner in PRS, a family partnership that operates a restaurant that

generates QBI and W-2 wages. In 2018, PRS properly allocates gross income from the

restaurant of $55,000, and expenses directly allocable to the restaurant of $50,000

(including W-2 wages of $25,000, miscellaneous expenses of $20,000, and depreciation

deductions of $5,000) to Trust. These items are properly included in Trust’s DNI. Trust’s

share of PRS’ unadjusted basis of qualified depreciable property is $125,000. PRS
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distributes $5,000 of cash to Trust in 2018.

(B) Trust's activities. In addition to its interest in PRS, Trust also operates a family bakery

conducted through an LLC wholly-owned by the Trust that is treated as a disregarded entity.

In 2018, the bakery produced $100,000 of gross income and $150,000 of expenses directly

allocable to operation of the bakery (including W-2 wages of $50,000, rental expense of

$75,000, and miscellaneous expenses of $25,000). (The net loss from the bakery operations

is not subject to any loss disallowance provisions outside of Code Sec. 199A.) Trust also

has zero unadjusted basis of qualified depreciable property in the bakery. For purposes of

computing its Code Sec. 199A deduction, Trust has properly chosen to aggregate the family

restaurant conducted through PRS with the bakery conducted directly by Trust pursuant to

Proposed Reg. §1.199A-4 (for a discussion of aggregation see ¶725.16). Trust also owns

various investment assets that produce portfolio-type income consisting of dividends

($25,000), interest ($15,000), and tax-exempt interest ($15,000). Accordingly, Trust has the

following items which are properly included in Trust's DNI:

Interest Income …………………………………………..…………..….15,000

Dividends……..………………………………………………....………25,000

Tax-exempt interest……………………………………..........…………15,000

Net business loss from PRS

and bakery ………………………..………………………………..…  (45,000)

Trustee commissions ……..……………………………….……………  3,000

State and local taxes……………………………………........................   5,000

(C) Allocation of deductions under Proposed Reg. §1.652(b)-3. 

(1) Directly attributable expenses. In computing Trust's DNI for the taxable year, the

distributive share of expenses of PRS are directly attributable under Reg.§1.652(b)-3(a) to

the distributive share of income of PRS. Accordingly, Trust has gross business income of

$155,000 (55,000 from PRS and 100,000 from the bakery) and direct business expenses of

$200,000 ($50,000 from PRS and $150,000 from the bakery). In addition, $1,000 of the

trustee commissions and $1,000 of state and local taxes are directly attributable under Reg.

§1.652(b)-3(a) to Trust’s business income. Accordingly, Trust has excess business

deductions of $47,000. Pursuant to its authority recognized under Reg. §1.652(b)-3(d),

Trust allocates the $47,000 excess business deductions as follows: $15,000 to the interest

income, resulting in $0 interest income, $25,000 to the dividends, resulting in $0 dividend

income, and $7,000 to the tax exempt interest.

(2) Non-directly attributable expenses. The trustee must allocate the sum of the balance
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of the trustee commissions ($2,000) and state and local taxes ($4,000) to Trust’s remaining

tax-exempt interest income, resulting in $2,000 of tax exempt interest.

(D) Amounts included in taxable income. (i) For 2018, Trust has DNI of $2,000. Pursuant

to Trust's governing instrument, Trustee distributes 50%, or $1,000, of that DNI to A, an

individual who is a discretionary beneficiary of the Trust. In addition, Trustee is required to

distribute 25%, or $500, of that DNI to B, a current income beneficiary of  Trust. Trust

retains the remaining 25% of DNI. Consequently, with respect to the $1,000 distribution A

receives from Trust, A properly excludes $1,000 of tax-exempt interest income under Code

Sec. 662(b). With respect to the $500 distribution B receives from Trust, B properly

excludes $500 of tax exempt interest income under Code Sec. 662(b). Because the DNI

consists entirely of tax-exempt income, Trust deducts $0 under Code Sec. 661 with respect

to the distributions to A and B.

(ii) Code Sec. 199A deduction. (A) Trust’s W-2 wages and QBI. For the 2018 taxable year,

Trust has $75,000 ($25,000 from PRS + $50,000 of Trust) of W-2 wages. Trust also has

$125,000 of unadjusted basis in qualified depreciable property. Trust has negative QBI of

($47,000) ($155,000 gross income from aggregated businesses less the sum of $200,000

direct expenses from aggregated businesses and $2,000 directly attributable business

expenses from Trust under the rules of Reg. §1.652(b)-3(a)).

(B) Code Sec. 199A deduction computation. (1) A's computation. Because the $1,000

Trust distribution to A equals one-half of Trust's DNI, A has W-2 wages from Trust of

$37,500. A also has W-2 wages of $2,500 from a trade or business outside of Trust

(computed without regard to A’s interest in Trust), which A has properly aggregated under

Reg.§1.199A-4 with the Trust’s trade or businesses (the family’s restaurant and bakery), for

a total of $40,000 of W-2 wages from the aggregate trade or businesses. A has $100,000 of

QBI from non-Trust trade or businesses in which A owns an interest. Because the $1,000

Trust distribution to A equals one-half of Trust's DNI, A has (negative) QBI from Trust of

($23,500). A’s total QBI is determined by combining the $100,000 QBI from non-Trust

sources with the ($23,500) QBI from Trust for a total of $76,500 of QBI. Assume that A’s

taxable income exceeds the threshold amount for 2018 by $200,000. A's tentative deduction

is $15,300 (.20 x $76,500), limited under the W-2 wage limitation to $20,000 (50% x

$40,000 W-2 wages). Accordingly, A's Code Sec. 199A deduction for 2018 is $15,300.

(2) B’s computation. For 2018, B’s taxable income is below the threshold amount so B is

not subject to the W-2 wage limitation. Because the $500 Trust distribution to B equals

one-quarter of Trust's DNI, B has a total of ($11,750) of QBI. B also has no QBI from

non-Trust trades or businesses, so B has a total of ($11,750) of QBI. Accordingly, B's Code
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Sec. 199A deduction for 2018 is zero. The ($11,750) of QBI is carried over to 2019 as a

loss from a qualified business in the hands of B pursuant to Code Sec. 199A(c)(2).

(3) Trust's computation. For 2018, Trust’s taxable income is below the threshold amount

so it is not subject to the W-2 wage limitation. Because Trust retained 25% of Trust's DNI,

Trust is allocated 25% of its QBI, which is ($11,750). Trust's Code Sec. 199A deduction for

2018 is zero. The ($11,750) of QBI is carried over to 2019 as a loss from a qualified

business in the hands of Trust pursuant to Code Sec. 199A(c)(2).

Anti-Abuse Provisions with Multiple Trusts

Under Code Sec. 199A, the threshold amount is determined at the trust level without taking

into account any distribution deductions. Taxpayers could circumvent the threshold amount

by dividing assets among multiple trusts, each of which would claim its own threshold

amount thereby creating multiple Code Sec. 199A deductions when in reality there should

be just one trust. Proposed Reg. §1.199A-6(d)(3)(v) provides that trusts formed or funded

with a significant purpose of receiving a deduction under Code Sec. 199A will not be

respected for purposes of Code Sec. 199A. Further and to implement an anti-abuse rule,

Proposed Reg. §1.643(f)-1 provides that, in the case in which two or more trusts have

substantially the same grantor or grantors and substantially the same primary beneficiary or

beneficiaries, and a principal purpose for establishing such trusts or contributing additional

cash or other property to such trusts is the avoidance of Federal income tax, then such trusts

will be treated as a single trust for Federal income tax purposes. For purposes of applying

this rule, spouses are treated as only one person and, accordingly, multiple trusts established

for a principal purpose of avoiding Federal income tax may be treated as a single trust even

in cases where separate trusts are established or funded independently by each spouse.

Proposed Reg. §1.643(f)-1 further provides examples to illustrate specific situations in

which multiple trusts will or will not be treated as a single trust under this rule, including a

situation where multiple trusts are created with a principal purpose of avoiding the

limitations of Code Sec. 199A. The application of Proposed Reg. §1.643(f)-1, however, is

not limited to avoidance of the limitations under Code Sec. 199A and Proposed Reg.

§§1.199A-1 through 1.199A-6; it would apply to any arrangement involving multiple trusts

entered into or modified on or after December 22, 2017. To illustrate the application of the

anti-abuse rules, the following examples are set forth:

Example 7 -86: A owns and operates a pizzeria and several gas stations. A’s annual

income from these businesses and other sources exceeds the threshold amount in Code Sec.

199A(e)(2), and the W-2 wages properly allocable to these businesses are not sufficient for
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A to maximize the deduction allowable under Code Sec. 199A. A reads an article in a

magazine that suggests that taxpayers can avoid the W-2 wage limitation of Code Sec.

199A by contributing portions of their family businesses to multiple identical trusts

established for family members. Based on this advice, in 2018, A establishes three

irrevocable, non-grantor trusts: Trust 1 for the benefit of A’s sister, B, and A’s brothers, C

and D; Trust 2 for the benefit of A’s second sister, E, and for C and D; and Trust 3 for the

benefit of E. Under each trust instrument, the trustee is given discretion to pay any current

or accumulated income to any one or more of the beneficiaries. The trust agreements

otherwise have nearly identical terms. But for the enactment of Code Sec. 199A and A’s

desire to avoid the W-2 wage limitation of that provision, A would not have created or

funded such trusts. A names A’s oldest son, F, as the trustee for each trust. A forms a family

limited partnership, and contributes the ownership interests in the pizzeria and gas stations

to the partnership in exchange for a 50-percent general partner interest and a 50-percent

limited partner interest. A later contributes to each trust a 15% limited partner interest.

Under the partnership agreement, the trustee does not have any power or discretion to

manage the partnership or any of its businesses on behalf of the trusts, or to dispose of the

limited partnership interests without the approval of the general partner. Each of the trusts

claims the Code Sec. 199A deduction on its Form 1041 in full based on the amount of

qualified business income (QBI) allocable to that trust from the limited partnership, as if

such trust was not subject to the wage limitation in Code Sec. 199A(b)(2)(B).  Under these

facts, for Federal income tax purposes Trust 1, Trust 2, and Trust 3 would be aggregated

and treated as a single trust.

Example 7 -87: X establishes two irrevocable trusts: one for the benefit of X’s son,

G, and the other for X’s daughter, H. G is the income beneficiary of the first trust and the

trustee is required to apply all income currently to G for G’s life. H is the remainder

beneficiary of the first trust. H is an income beneficiary of the second trust and the trust

instrument permits the trustee to accumulate or to pay income, in its discretion, to H for H’s

education, support, and maintenance. The trustee also may pay income or corpus for G’s

medical expenses. H is the remainder beneficiary of the second trust and will receive the

trust corpus upon G’s death. Under these facts, there are significant non-tax differences

between the substantive terms of the two trusts, so tax avoidance will not be presumed to be

a principal purpose for the establishment or funding of the separate trusts. Accordingly, in

the absence of other facts or circumstances that would indicate that a principal purpose for

creating the two separate trusts was income tax avoidance, the two trusts will not be

aggregated and treated as a single trust for Federal income tax purposes.

.10 Property Held for a Short Time
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Proposed Reg. §1.199A-2(c)(1)(iv) details an anti-abuse rule with the acquisition of

property acquired at the end of the year to obtain a Code Sec. 199A deduction, namely,

Property is not “qualified property” if the property is acquired within 60 days of the end

of the taxable year and disposed of within 120 days without having been used in a trade

or business for at least 45 days prior to disposition; however, if the taxpayer can 

demonstrate that the principal purpose of the acquisition and disposition was a purpose

other than increasing the Code Sec. 199A deduction, it will be allowed. 

.11 Loss in Taxable Year.

If the net amount of qualified business income from all qualified trades or businesses

during the taxable year is a loss, Code Sec.199A(c)(2) details that it is carried forward as

a loss from a qualified trade or business in the next taxable year. Similar to a qualified

trade or business that has a qualified business loss for the current taxable year, any

deduction allowed in a subsequent year is reduced (but not below zero) by 20% of any

carryover qualified business loss. Proposed Reg.§1.199A-1(c)(2)(i) amplifies this

provision by stating that the Code Sec. 199A carryover rules do not affect the

deductibility of the losses for purposes of other provisions of the Code.

To illustrate, the following example is set forth below:

Example 7-88: Steve in 2018 is the sole shareholder in an non-passive S

corporation. Steve’s S corporation sustains a loss of $100,000 and because Steve has

$250,000 of basis and  is active in its management. He can deduct the $100,000 loss

against his other income on his Form 1040.  In 2019, Steve’s S corporation earns

$200,000; Steve is not entitled to a Code Sec.199A deduction of $40,000 (20% x

200,000); instead due to Code Sec.199A(c)(2), Steve’s Code Sec.199A deduction is

$10,000 (2019 income of $200,000 less the 2018 loss of $100,000 x 20%). 

.12 Special Operational Rules .

Proposed Reg §199A-1(e)(1) prescribes that the Code Sec. 199A deduction does not

reduce a shareholder’s basis in stock held in an S corporation or a partner’s basis in a

partnership. Code Sec. 199A(f)(2) provides that for purposes of determining alternative

minimum taxable income under Code Sec. 55, QBI shall be determined without regard to

any adjustments under Code Secs 56 through 59. To clarify that the Code Sec. 199A

deduction does not result in individuals being subject to the alternative minimum tax,

Proposed Reg.§1.199A-1(e)(4) provides that, for purposes of determining alternative

minimum taxable income under Code Sec. 55, the deduction allowed under Code Sec.

199A(a) for a taxable year shall be equal in amount to the deduction allowed under Code
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Sec. 199(A)(a) in determining taxable income for that taxable year.

.13 State Reporting of  Code Sec.199A’s Deduction. 

It is beyond the scope of this book to discuss various state’s reporting regarding Code

Sec. 199A. Accordingly, the reader is respectfully advised to check the states where the S

corporation operates and shareholders reside.

.14 Code Sec. 1031 Exchanges and Involuntary Conversions.

Code Sec. 199A does not provide rules to determine the tangible property’s unadjusted

basis immediately after acquisition (“UBIA”)  for qualified property in the case of an

exchange of property under Code Sec. 1031 (like-kind exchange) or involuntary

conversion under Code Sec. 1033. Because the Treasury Department has the authority by

Code Sec. 199A(h)(2) to enact regulations to implement Code Sec. 199A, it adopted the

existing general principles used for like-kind exchanges and involuntary conversions

under Reg. §1.168(i)-(6) to cover this area. The example set forth below taken from the

Proposed Regulations for Code Sec. 199A is illustrative of the rules which will apply if

there is a Code Sec. 1031 exchange done by a taxpayer.

Example 7- 89:On January 15, 2019, Charles, who acquired Real Property

Blackacres on January 5, 2012 and first placed it in service  enters into a like-kind

exchange under Code Sec. 1031 in which he exchanges Real Property Blackacres for

Real Property Greenacres. Real Property Greenacres has a value of $1 million. No cash

or other property is involved in the exchange. As of January 15, 2019, Charles’s basis in

Real Property Blackacres, as adjusted under Code Sec. 1016(a)(2) for depreciation

deductions under Code Sec. 168(a), is $820,482. Charles’s UBIA in Real Property

Greenacres is $820,482 as determined under Code Sec. 1031(d) (A’s adjusted basis in

Real Property Blackacres carried over to Real Property Greenacres). Pursuant to

Proposed Reg. §1.199A-2(c)(iii)(A), Real Property Greenacres is first placed in service

by Charles on January 5, 2012, which is the date on which Property Blackacres was first

placed in service by Charles.

.15 Treatment of Employees Becoming Independent Contractors to Obtain a Code Sec.

199A Deduction.

Proposed Reg §199A-5(d)(1) states that  the trade or business of performing services as

an employee is not a trade or business which produces a Code Sec. 199A deduction -

wage income received by an employee is never QBI. To prevent an “end run” around

Code Sec. 199A by having an employee quit his job and become an independent

contractor to his former employer,  Proposed Reg §199A-5(d) prescribes rules, namely: 
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Proposed Reg §199A-5(d)(2) Provides an Employer’s Federal Employment Tax

Classification of Employee Immaterial. Thus, if a worker should be properly classified

as an employee, it is of no consequence that the employee is treated as a non-employee by

the employer for Federal employment tax purposes.

Proposed Reg §199A-5(d)(3) Prescribes That There Will be a Presumption that

Former Employees Are Still Employees for Purposes of Code Sec. 199A. If an

individual that was properly treated as an employee for Federal employment tax purposes

by the person to which he or she provided services and who is subsequently is treated as

other than an employee by such person (eg, becomes an independent contractor or

establishes a passthrough entity such as an S corporation or a single member LLC to

perform the services) but renders substantially the same services directly or indirectly to

the person (or a related person), the employee who pursued this course will be presumed

to still be an “employee” of the former employer. This presumption may be rebutted upon

a showing by the individual that, under Federal tax law, regulations, and principles

(including common-law employee classification rules), the individual is performing

services in a capacity other than as an employee. This presumption applies regardless of

whether the individual provides services directly or indirectly through an entity or entities.

Examples will illustrate: 

Example 7-90: Eli is employed by PRS, an S corporation, as a fulltime employee

and is treated as such for Federal employment tax purposes. Eli quits his job for PRS and

enters into a contract with PRS under which Eli provides substantially the same services

that Eli previously provided to PRS in Eli’s capacity as an employee. Because Eli was

treated as an employee for services he provided to PRS, and now is no longer treated as an

employee with regard to such services, Eli is presumed solely for purposes of Code Sec.

199A to be in the trade or business of performing services as an employee with regard to

his services performed for PRS. Unless the presumption is rebutted with a showing that,

under Federal tax law, regulations, and principles (including the common-law employee

classification rules), Eli is not an employee, any amounts paid by PRS to Eli with respect

to such services will not be QBI for purposes of Code Sec. 199A. The presumption would

apply even if, instead of contracting directly with PRS, Eli formed a disregarded entity, or

an S corporation, and the disregarded entity or the S corporation entered into the contract

with PRS.

Example 7-91: C is an attorney employed as an associate in a law firm (Law Firm

1) and was treated as such for Federal employment tax purposes. C and the other

associates in Law Firm 1 have taxable income below the threshold amount. Law Firm 1

terminates its employment relationship with C and its other associates. C and the other
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former associates form a new partnership, Law Firm 2, which contracts to perform legal

services for Law Firm 1. Therefore, in form, C is now a partner in Law Firm 2 which

earns income from providing legal services to Law Firm 1. C continues to provide

substantially the same legal services to Law Firm 1 and its clients. Because C was

previously treated as an employee for services she provided to Law Firm 1, and now is no

longer treated as an employee with regard to such services, C is presumed solely for

purposes of Code Sec. 199A to be in the trade or business of performing services as an

employee with respect to the services C provides to Law Firm 1 indirectly through Law

Firm 2. Unless the presumption is rebutted with a showing that, under Federal tax law,

regulations, and principles (including common-law employee classification rules), C’s

distributive share of Law Firm 2 income (including any guaranteed payments) will not be

QBI for purposes of Code Sec. 199A. The results in this example would not change if,

instead of contracting with Law Firm 1, Law Firm 2 was instead admitted as a partner in

Law Firm 1.

Example 7- 92: E is an engineer employed as a senior project engineer in an

engineering firm, Engineering Firm. Engineering Firm is a partnership and structured such

that after 10 years, senior project engineers are considered to become a partner if certain

career milestones are met. After 10 years, E meets those career milestones and becomes a

partner in Engineering Firm. As a partner in Engineering Firm, E shares in the net profits

of Engineering Firm, and also otherwise satisfies the requirements under Federal tax law,

regulations, and principles (including common-law employee classification rules) to be

respected as a partner. E is presumed to be in the trade or business of performing services

as an employee with respect to the services E provides to Engineering Firm. However, E

is able to rebut the presumption by showing that E became a partner in Engineering Firm

as a career milestone, shares in the overall net profits in Engineering Firm, and otherwise

satisfies the requirements under Federal tax law, regulations, and principles (including

common-law employee classification rules) to be respected as a partner.

725.16 Aggregation Rules

To reflect that a individual, trust or estate (hereinafter referred to commonly as

“individual”) could be involved in more than one trade or business, Proposed Reg.

§1.199A-4 allows but does not require individuals, trusts and estates to aggregate trades or

businesses, treating the “aggregate” as a single trade or business. Proposed Reg.

§1.199A-4(b)(1) provides subject to the rules of family attribution set forth at Proposed

Reg. §1.199A-4(b)(3) trades or businesses may be aggregated only if an individual can

demonstrate that--
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(i) The same person or group of persons, directly or indirectly, owns 50% or more of each

trade or business to be aggregated, meaning in the case of such trades or businesses owned

by an S corporation, 50% or more of the issued and outstanding shares of the corporation,

or, in the case of such trades or businesses owned by a partnership, 50% or more of the

capital or profits in the partnership;

(ii) The ownership exists for a majority of the taxable year in which the items attributable

to each trade or business to be aggregated are included in income;

(iii) All of the items attributable to each trade or business to be aggregated are reported on

returns with the same taxable year, not taking into account short taxable years;

(iv) None of the trades or businesses to be aggregated is a specified service trade or

business (“SSTB”); and

(v) The trades or businesses to be aggregated satisfy at least two of the following factors

(based on all of the facts and circumstances):

(A) The trades or businesses provide products and services that are the same or

customarily offered together.

(B) The trades or businesses share facilities or share significant centralized business

elements, such as personnel, accounting, legal, manufacturing, purchasing, human

resources, or information technology resources.

(C) The trades or businesses are operated in coordination with, or reliance upon, one or

more of the businesses in the aggregated group (for example, supply chain

interdependencies).

Operating Rules. An individual per Proposed Reg. §1.199A-4(b)(2) may aggregate

trades or businesses operated directly and the individual’s share of qualified business

income discussed at ¶725.03 (“QBI”), W-2 wages (for a discussion of the limitation

regarding W-2 wages see ¶725.17)  , and tangible property’s unadjusted basis immediately

after acquisition (“UBIA”) of qualified property from trades or businesses operated

through relevant passthrough entities (“RPEs”) (ie, an S corporation) . Multiple owners of

an RPE need not aggregate in the same manner. For those trades or businesses directly

operated by the individual, the individual computes QBI, W-2 wages, and UBIA of

qualified property for each trade or business before applying these aggregation rules. If an

individual aggregates multiple trades or businesses, the individual must combine the QBI,

W-2 wages, and UBIA of qualified property for all aggregated trades or businesses for

purposes of applying the W-2 wage and UBIA of qualified property limitations discussed
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at ¶725.17 and ¶725.08. 

Family Attribution. For purposes of determining ownership an individual is considered

as owning the interest in each trade or business owned, directly or indirectly, by or for--

(i) The individual’s spouse (other than a spouse who is legally separated from the

individual under a decree of divorce or separate maintenance), and

(ii) The individual’s children, grandchildren, and parents.

Reporting and Consistency  Proposed Reg. §1.199A-4(c)(1) prescribes that once an

individual chooses to aggregate two or more trades or businesses, the individual must

consistently report the aggregated trades or businesses in all subsequent taxable years.

However, an individual may add a newly created or newly acquired (including through

non-recognition transfers) trade or business to an existing aggregated trade or business

provided that the business meets the requirements as set forth above in Proposed Reg.

§1.199A-4(b)(1) .  In a subsequent year, if there is a change in facts and circumstances

such that an individual’s prior aggregation of trades or businesses no longer qualifies for

aggregation, then the trades or businesses will no longer be aggregated and the individual

must reapply the aggregation rules set forth in Proposed Reg. §1.199A-4(b)(1) to

determine a new permissible aggregation (if any). Proposed Reg. §1.199A-4(c)(2) requires

for each taxable year, individuals must attach a statement to their returns identifying each

trade or business aggregated with the penalty for not attaching the statement being that the

IRS can disaggregate the individual’s trades or businesses. Examples are set forth to

illustrate the application of the aggregation rules.

Example 7-93: A wholly owns and operates a catering business and a restaurant

through separate disregarded entities; neither are an SSTB. The catering business and the

restaurant share centralized purchasing to obtain volume discounts and a centralized

accounting office that performs all of the bookkeeping, tracks and issues statements on all

of the receivables, and prepares the payroll for each business. A maintains a website and

print advertising materials that reference both the catering business and the restaurant. A

uses the restaurant kitchen to prepare food for the catering business. The catering business

employs its own staff and owns equipment and trucks that are not used or associated with

the restaurant. A will be able to aggregate the businesses because A satisfies the following

factors: (1) both businesses offer prepared food to customers; and (2) the two businesses

share the same kitchen facilities in addition to centralized purchasing, marketing, and

accounting.

Example 7-94:  W owns a 75% interest in S1, an S corporation, and a 75%
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interest in the capital and profits of PRS, a partnership. S1 manufactures clothing and PRS

is a retail pet food store. W manages S1 and PRS.  While (1) W owns more than 50% of

the stock of S1 and more than 50% of the capital and profits of PRS and (2) W manages

both S1 and PRS, the businesses cannot be aggregated because the two businesses do not

provide goods or services that are the same or customarily offered together; there are no

significant centralized business elements; and no facts indicate that the businesses are

operated in coordination with, or reliance upon, one another.

Tax Pointer:  Proposed Reg. §1.199A-4(d) contains other examples and the reader

is respectfully directed to consult them for further direction. 

.17 W-2 Wage Limitations on Code Sec.199A Deduction -Methods to Compute W-2

Wages

Code Sec.199A(b)(2) prescribes that the Code Sec.199A deduction is generally limited to

the lesser of 20% of the QBI or the greater of (1) 50% of W-2 wages paid by the business,

or (2) the sum of 25% of the W-2 wages paid plus 2.5% of the unadjusted basis of certain

property the business uses to produce qualified business income. W-2 wages are

determined on a business by business basis. This limit may be phased-in or eliminated if

the taxpayer’s taxable income meets certain threshold requirements6 

For taxpayers above certain taxable income amounts as set forth at ¶725.03, Code Sec.

199A(b)(2) limits the amount of a taxpayer's Code Sec. 199A deduction for each qualified

trade or business to the lesser of (1) 20 percent of the taxpayer's QBI with respect to the

qualified trade or business, or (2) the greater of (A) 50 percent of the W–2 wages with

respect to the qualified trade or business, or (B) the sum of 25 percent of the W–2 wages

with respect to the qualified trade or business plus 2.5 percent of the unadjusted basis

immediately after acquisition of all qualified property.  Code Sec. 199A(b)(4)(A) defines

the term “W-2 wages” to mean, with respect to any person for any taxable year of such

person, the amounts described in Code Sec. 6051(a)(3) and (8) paid by such person with

respect to employment of employees by such person during the calendar year ending during

such taxable year. Code Sec. 199A(b)(4)(B) provides that W-2 wages does not include any

amount which is not properly allocable to qualified business income for purposes of Code

Sec. 199A(c)(1). Code Sec. 199A(b)(4)(c) provides that W-2 wages shall not include any

amount that is not properly included in a return filed with the Social Security

Administration (SSA) on or before the 60th day after the due date (including extensions)

for such return.

6See discussion at ¶725.05.
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Tax Pointer: Code Sec. 199A(c)(4) discussed at ¶725.04 prescribes that QBI does

not include wages paid to an S corporate shareholder, yet Code Sec.199A(b)(2) prescribes

that W-2 wages paid to a shareholder are included - the Proposed Code Sec. 199A

regulations did not address this inequality.

The IRS issued Notice 2018-647 to detail the procedure to compute W-2 wages.

Specifically, the Notice set forth Revenue Procedure 2018 -XX and prescribed in Section 3

that when calculating W-2 wages for a taxable year include only wages properly reported

on Forms W-2. However, for statutory employees namely Forms W-2 in which the

“Statutory Employee” box in Box 13 is checked the wages cannot be utilized in calculating

W-2 wages. Section 5 of  Revenue Procedure 2018 -XX prescribes that a taxpayer

calculating W-2 wages for purposes of a Code Sec. 199A deduction must use one of the

three methods set forth below. For a taxpayer with a short taxable year, Revenue Procedure

2018 -XX Section 6 prescribes rules for computation. The three methods are set forth

below:

.01 Unmodified box method. Under the unmodified box method, W-2 wages are

calculated by taking, without modification, the lesser of—(A) The total entries in Box 1 of

all Forms W-2 filed with SSA by the taxpayer with respect to employees of the taxpayer

for employment by the taxpayer; or  (B) The total entries in Box 5 of all Forms W-2 filed

with SSA by the taxpayer with respect to employees of the taxpayer for employment by the

taxpayer.

.02 Modified Box 1 method. Under the Modified Box 1 method, the taxpayer makes

modifications to the total entries in Box 1 of Forms W-2 filed with respect to employees of

the taxpayer. W-2 wages under this method are calculated as follows—(A) Total the

amounts in Box 1 of all Forms W-2 filed with SSA by the taxpayer with respect to

employees of the taxpayer for employment by the taxpayer; (B) Subtract from the total in

the above Paragraph (A)  of this Modified Box Method  amounts included in Box 1 of

Forms W-2 that are not wages for Federal income tax withholding purposes, including

amounts that are treated as wages for purposes of income tax withholding under Code Sec.

3402(o) (for example, supplemental unemployment compensation benefits within the

meaning of Rev. Rul. 90-72); and (C) Add to the amount obtained after Paragraph .02(B)

of this Modified Box Method the total of the amounts that are reported in Box 12 of

Forms W-2 with respect to employees of the taxpayer for employment by the taxpayer and

that are properly coded D, E, F, G, and S.

7 IRB 2018-35.
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.03 Tracking wages method. Under the Tracking Wages Method, the taxpayer actually

tracks total wages subject to Federal income tax withholding and makes appropriate

modifications. W-2 wages under this method are calculated as follows—(A) Total the

amounts of wages subject to Federal income tax withholding that are paid to employees of

the taxpayer for employment by the taxpayer and that are reported on Forms W-2 filed with

SSA by the taxpayer for the calendar year; and (B) Add to the amount obtained after

paragraph .03(B) under the Tracking wages method the total of the amounts that are

reported in Box 12 of Forms W-2 with respect to employees of the taxpayer for

employment by the taxpayer and that are properly coded D, E, F, G, and S.

Current Cases and Rulings

by 

Michael Schlesinger

I. INDIVIDUAL INCOME TAX

A. Home Office Expenses, Sale and purchase of home 

B. Miscellaneous

1.  Malev v. Comm., USTC, Docket No. 1282-16S, Medical deduction sustained for

treatments under alternative medicine. Facts: Taxpayer suffered from a spinal disease. 

Through chiropractic treatment, the taxpayer only partial and temporary relief.  Since the

taxpayer did not want to risk surgery for her condition due to limited success of the

operation, her doctor suggested “integrated medical care” (an approach to care that puts

the patient at the center and addresses the full range of physical, emotional, mental,

social, spiritual and environmental influences that affect a person's health.” Held:

Taxpayer entitled to a medical deduction under §213 for integrated medical care. In

reaching its decision, the court noted the following: “Concerned that conventional

treatments for  her condition posed too much risk, or were or would be ineffective,

Petitioner subscribed to various forms of treatment from four individuals, none of whom

would be commonly recognized as a conventional medical caregiver. And to be sure,

none of the methods utilized by these individuals would commonly be recognized as a

conventional medical treatment. The methods Petitioner subscribed to might be termed

"alternative medicine" by the polite, but we expect the less tolerant would characterize

the treatments in other than legitimate or complimentary terms.” Accord, Tso v. Comm,
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TC Memo 1980-399 (Navajo tribal medicine deductible under §213); Rev. Rul 72-593,

1972-2CB 180 (medical expenses deduction for acupuncture treatments).

2.  Info Ltr. 2018, Non-citizen step son not a dependent. Facts: Taxpayer, a US 

citizen files a joint federal income tax return with his foreign wife; his wife has a minor

son (the United States citizen's stepson) who is not a citizen or national of the United

States. Held: Taxpayer cannot claim a non-citizen step son as a dependent. In reaching

this position, the Service stated: “Section 152(a) 1 generally defines the term

"dependent" as a qualifying child or a qualifying relative. Among other requirements,

section 152(c) provides that a "qualifying child" must be the child of the taxpayer, a

descendant of such a child, or a brother, sister, stepbrother, or stepsister of the taxpayer

or a descendant of one of these relatives. Section 152(f)(1 )(A) defines a child in part as a

stepson of the taxpayer. Section 152(f)(1 )(8) provides in part that a legally adopted

individual of the taxpayer, or an individual who is lawfully placed with the taxpayer for

legal adoption by the taxpayer, shall be treated as a child of such individual by blood.

C. Independent Contractors 

D. Innocent Spouse

1. Palomares v. Comm, ___ F3d____2017-1 U.S.T.C. ¶50,236, (9th Cir.2017) rvsg TC

Memo. 2014-243. Injured Spouse Form 8379 deemed an informal claim to allow

Taxpayer innocent spouse relief under §6015. Facts: Taxpayer seeking

innocent-spouse relief from her joint and several liability for an unpaid 1996 joint return

filed by her then-husband received assistance in July 2008 from a volunteer attorney. 

Taxpayer filed a Form 8379—which requests injured-spouse relief—rather than a Form

8857—which requests innocent-spouse relief. By the time Taxpayer corrected this

mistake years later by filing a Form 8857, the statute of limitations to request refunds for

her 2006 and 2007 overpayments had expired under § 6511(a). Taxpayer claims that her

Form 8379 was an “informal claim” for innocent-spouse relief and, as a result, the time

between her filing the Form 8379 and Form 8857 should be tolled. Held: Taxpayer

deemed an innocent spouse for 2006 & 2007. In reaching its decision, the court noted

“The informal claim doctrine permits a taxpayer to avoid the limitations of  Section

6511(a) if the taxpayer filed a written refund request that was “sufficient to apprise the

Service that a refund is being claimed,” and “specifies the tax and the year or years for
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which the refund is being sought sufficiently so that the Service can investigate the

claim.” (Citations omitted) We conclude that Taxpayer's Form 8379 fairly apprised the

Commissioner that Taxpayer was seeking innocent-spouse relief from her 1996 liability

for two reasons. First, the Commissioner had been crediting Taxpayer's tax

overpayments—which were associated with returns she filed separately—to liability on

the 1996 return that she filed jointly. The only form of relief that made any sense under

these circumstances was innocent-spouse relief. Second, in responding to Taxpayer's

Form 8379, the Commissioner informed Taxpayer that to request innocent-spouse relief,

she should file a Form 8857, not a Form 8379. 

Based on the evidence presented to the Tax Court, the equities clearly weigh in favor of

granting Taxpayer relief under the informal claim doctrine. Taxpayer spoke little to no

English during the relevant period. She was the subject of domestic abuse. She was not

responsible for the deficient 1996 payment. And her improper filing of the Form 8379

was the result of incorrect advice from a volunteer attorney. Because Taxpayer's Form

8379 sufficiently gave notice to the Commissioner that Taxpayer was seeking a refund on

the ground that she was an innocent spouse, and the equities clearly weigh in her favor,

the Tax Court should have granted Taxpayer relief by letting her Form 8379 toll the

limitations period until the Form 8857 was filed. 

The Commissioner notes that Taxpayer's Form 8379 indicated that she was seeking a

refund on her 2007 overpayment but was silent as to her 2006 return. Nonetheless,

whether Taxpayer put the IRS on notice as to her 2006 return is a “highly fact intensive”

inquiry that lacks “hard and fast rules,” and should focus on “all the surrounding

circumstances” and the “claim as a whole.” See Kaffenberger v. United States,  314

F.3d 944, 955 [91 AFTR 2d 2003-374] (8th Cir. 2003) (internal quotation marks and

citations omitted). Here, once the IRS received Taxpayer's Form 8379 and proceeded to

review her 2007 request, it was on notice that Taxpayer's liability stemmed from the

1996 underpayment, and that the IRS had been crediting her overpayments against this

liability since 2006. There can be no serious question that the IRS was on notice of her

2006 overpayment as well. 

On remand, the Tax Court shall order the Commissioner to grant Taxpayer a refund for

her 2006 and 2007 tax year overpayments. 

II. C CORPORATIONS.
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III. S CORPORATIONS 

1.    International Practice Unit, Losses Claimed in Excess of Basis S corporation; A

shareholder takes into account, for the shareholder's tax year in which the corporation's tax

year ends, his or her pro rata share of the corporation's items of income, loss, deduction, or

credit, as well as the corporation's non-separately computed income or loss. (Code Sec.

1366(a)(1)) The character of the items passed through is preserved. (Code Sec. 1366(b)) 

However, the aggregate amount of losses and deductions taken into account by the

shareholder is limited to the sum of the adjusted basis of the shareholder's stock in the S

corporation and the shareholder's adjusted basis of any indebtedness of the S corporation to

the shareholder. (Code Sec. 1366(d)(1)) Any losses or deductions disallowed for any tax

year are suspended and carried forward indefinitely until the shareholder has adequate

stock or debt basis. (Code Sec. 1366(d)(2))

When stock and debt basis is insufficient, and there is more than one type of loss or

deduction item that reduces basis, the amounts allowed as losses or deductions are

allocated on a pro rata basis. The suspended losses retain their character and are carried

forward and treated as incurred in the first succeeding year. If the stock is sold or otherwise

disposed of, then the suspended losses are no longer carried forward and are lost forever.

(Code Sec. 1366(d), Reg. § 1.1366-2(a))

Stock basis can never be reduced below zero, and even if a loss is claimed in excess of

basis, the stock basis at the beginning of the following year is zero. (Code Sec. 1367(a)(2))

IRS’s position is that if a shareholder claims losses in excess of basis in a year closed by

statute, then the shareholder must suspend all future tax-free distributions and losses from

the S corporation until the excess losses claimed, but not allowed, are recaptured. (PLR

200619021) If a taxpayer claims a loss in excess of basis in a closed statue year, then a

suspense account is created, pursuant to Code Sec. 1366(d)(2), to track the excess losses.

The balance in the suspense account must be reduced to zero before the taxpayer is allowed

to take tax-free non-dividend distributions or report pass-through losses.

2.  IRS Letter Ruling 201834007 (5/18/18), S corp status unaffected by transfer of

shares to an ESBT pursuant to divorce decree.Facts: A established a grantor trust to

hold stock in an S corporation, identified as X stock.. An ESBT was established pursuant

to a divorce decree funded with a nominal amount of cash and the S corporate stock held

by A's grantor trust. The Trust agreement provides that the principal purpose of the Trust is

to set forth and govern all incidents of ownership and control of the X stock owned by the
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Trust. The Trust is a single trust. However, for administrative purposes only, the property

held in Trust will be accounted for internally in two separate shares (each a “Share” and

together the “Shares”), one for A, and one for B. Each Share holds 50% of the X stock held

in Trust. In connection with the divorce, B provided consideration for B's lifetime

distribution rights under the Trust, but provided no consideration for any remainder interest

in the Trust.

The X stock is subject to certain liabilities and the Trust may assume certain liabilities. A,

B, and X represent that the sum of the amount of liabilities to be assumed by the Trust,

plus the amount of the liabilities to which the property to be transferred to the Trust is

subject, will not exceed the total of the adjusted basis of the property transferred.

Some or all distributions received by the Trust from X will be used by the trustee of Trust

to make required payments on the liabilities against which the X stock is pledged, and

those payments will be made equally from A's share and B's share. In exchange for B

agreeing to have the liabilities be paid from B's Share, A's Share will issue to B's Share a

promissory note for amounts paid out of B's share with respect to the liabilities.

Additionally, although distributions from X to Trust will be applied equally to each share,

A will have a right to certain distributions from the Trust that will not be shared by B. 

Held: the Trust will qualify as an electing small business trust (ESBT) under § 1361(e). In

addition, the consideration provided by one spouse-shareholder for her lifetime distribution

rights in connection with a divorce from the other spouse-shareholder will not prevent the

trust from qualifying as an ESBT. 

IV. RETURN PREPARER SITUATIONS

1. Lowery v. USA, __ FSupp3rd ___, 2018-2 U.S.T.C. ¶50,430, (USDCWDNC 2018). 

Owner of single member LLC which employed individuals to provide tax preparation

services was not liable for tax preparer penalties assessed against him. Facts: Lowery

was the sole owner of Computer Plus, LLC (“LLC”) that employed individuals to provide

tax preparation services. Twenty five returns were in contention for penalties with nineteen

(19) returns signed by preparers other than Lowery. Five (5) of these nineteen (19) were

prepared by employees of independent franchisees of Computer Plus, and fourteen (14)

were prepared by employees of Computer Plus other than Lowery.  The owner did not sign

any of the nineteen returns and no evidence showed that the owner prepared a substantial

portion, or any portion of the returns. Held: Lowery was not liable for 19 tax preparer

penalties assessed against him. The owner did not sign any of the nineteen returns and no
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evidence showed that the owner prepared a substantial portion, or any portion of the

returns. Further, since the owner was not involved with and did not sign these returns, it

was reasonable to assume that the owner’s conduct regarding these disputed returns could

not have been willful or reckless. However, the 6 returns prepared by him are under

review.

V. ESTATE, TRUST AND GIFT SITUATIONS

1.  Pierre v. Comm'r 133 T.C. 24, Minority and lack of control discounts sustained in

gifting of minority interests in a single member LLC. Taxpayer  a New York resident

wanted to give money to her son and granddaughter. To ensure the family's wealth stayed

intact, taxpayer formed a single-member LLC, created trusts for both her son and

granddaughter, and transferred $4.25 million in cash and securities to the LLC in exchange

for a 100 percent interest in the entity. Taxpayer then transferred a 9.5 percent interest in

the LLC to each trust, and sold each of the trusts a 40.5 percent interest in the LLC in

exchange for promissory notes. Taxpayer paid gift tax in the amount of $256,168 per

transfer, the value of the interests transferred after discounts for lack of marketability and

lack of control. The IRS claimed because the LLC was a disregarded entity, which is

indistinguishable from its owner, the taxpayer should have valued the gift as a transfer of

the underlying assets, minus the value of the promissory notes, which would have

amounted to a substantially greater tax burden. Held: while a single-member LLC is treated

as a disregarded entity under the federal check-the-box regulations, that designation did not

control the valuation of the LLC interests transferred for federal gift tax purposes.

Accordingly, state laws applicable to the LLC controlled the legal rights of the parties, not

the LLC's taxation election, and the legal relationships between the parties justified

discounts for lack of control and marketability. In reaching this decision, the court noted

that an LLC interest is personal property and state law controls gifts, unless Congress

passes laws which specifically deal with gifts such as §2701 et seq.

VI. PARTNERSHIPS, LIMITED LIABILITY COMPANIES

1.  Lender Management, LLC, (“Lender Management”) TC Memo. 2017-246, Family

investment company operated as a business; thus entitled to Code Sec. 162

deductions. Facts: Lender Management provided direct management services to three

limited liability companies: composed of family members. Lender Management operated

like a hedge fund taking a profits interest for its investment advice. The issue was did

Lender Management operate to make investments on its own behalf or was it an
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investment company. Held: Lender Management was an operating business. In reaching

its decision, the court noted that “Although each investor in the investment LLCs was in

some way a member of the Lender family, Lender Management's clients did not act

collectively or with a single mindset. Lender Management's clients were geographically

dispersed, many did not know each other, and some were in such conflict with others

that they refused to attend the same business meetings. Their needs as investors did not

necessarily coincide. Lender Management did not simply make investments on behalf of

the Lender family group. It provided investment advisory services and managed

investments for each of its clients individually, regardless of the clients' relationship to

each other or to the managing member of Lender Management.”

VII. 100% PENALTY CASES, TAX DEFICIENCIES, TAX PENALTIES, TAX

FRAUD, OFFERS IN COMPROMISE

1.   Angelopoulos v. Keystone Orthopedic Specialists, S.C. ___ Fsupp 3rd___, 2018-2

U.S.T.C. ¶50,341, (USDCNDIll. 2018).  Court awards damages under §7434 to

recipient against issuer of a willfully fraudulent Form 1099 Misc. Facts: Dr. Nicholas

Angelopoulos (“Plaintiff”), an anesthesiologist, brought suit against his former business

partner, Dr. Martin Hall (“Hall”), a medical practice owned by Hall, Keystone

Orthopedic Specialists, S.C. (“Keystone”), and a limited liability company formed by

Plaintiff, Hall, and other physicians called WACHN LLC (“WACHN”) (collectively,

“Defendants”) for fraudulently filing an information return in violation of the Internal

Revenue Code, 26 U.S.C. §7434 (Count 1), common law fraud (Count 2), breach of

fiduciary duty (Count 3), breach of the WACHN operating agreement and Keystone

Agreement (Counts 5 and 6), and unjust enrichment. Held:  Plaintiff entitled to damages

for the filing of a fraudulent Form 1099 against him. In an earlier decision, the court

detailed the facts as follows:

In early 2004, Plaintiff joined Keystone, an orthopedic medical practice including four

physician-shareholders: Plaintiff, Hall, Dr. Daniel Weber, and Dr. Martin Chang. Plaintiff

alleges that his oral agreement with Keystone paralleled that of every other physician-

shareholder. Under these agreements, each physician would pay 25 percent of Keystone's

expenses. Each physician would receive revenues generated by his individual patient

billings, 25 percent of certain other revenues, and a guaranteed fixed monthly draw of $25,

000. If a physician left Keystone, it would pay the full amount of his contribution toward

cash reserves, revenues generated by his patient care, the value of funds invested in any

equipment, and any other funds that Keystone owed him.
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As secretary and president of Keystone, Hall allegedly engaged in self-dealing and

misappropriated corporate funds for his personal benefit. For example, he allegedly caused

Keystone to hire MedStaff - a Hall-affiliated business that provided medical staffing and

health insurance - at premium rates. He also caused Keystone to rent its MRI machine from

Vertical Plus, which Hall owned and managed with his brother-in-law, also at a premium

rate. Hall allegedly accepted these arrangements on Keystone's behalf without soliciting

bids from competitors, without obtaining the other physicians' approval, and without

disclosing the conflicts or the full terms of the agreements. According to Plaintiff, Hall also

hid invoices and other billing-related documentation from the other physicians. Hall

additionally charged Keystone for expenses incurred by his personal corporation - Martin

R. Hall M.D., S.C. - including the salaries and benefits of his wife and brother-in-law. In

addition, Hall gave himself and select employees retirement benefits without offering those

same benefits to other physicians and staff. In early 2006, Hall requested and received

$100, 000 from the three other physicians, falsely representing that a "cash reserve" was

necessary to avoid certain unidentified bank fees. He also failed to pay Plaintiff for any of

Keystone's 2004 revenues, aside from Plaintiff's own billings, and withheld $150, 000 of

Plaintiff's guaranteed draw that year. To hide this conduct and underreport income due to

Plaintiff, Hall allegedly produced fraudulent profit and loss ("P&L") statements at the end

of every quarter from 2004 to 2007. He allegedly hid documentation of Keystone's actual

expenses and altered Keystone's accounting records ("QuickBooks files") to comport with

the fraudulent P&L statements.

In 2007, Chang, Weber and then Plaintiff dissociated from Keystone. In order to reduce the

amount due to each physician upon his departure, Hall retroactively changed the agreed-

upon allocation of income, resulting in a loss to Plaintiff and a significant profit to Hall.

Upon, Plaintiff's departure, Keystone also failed to give him the value of his interest in

Keystone; his $100, 000 contribution toward Keystone's "cash reserves"; his investment in

Keystone's equipment; income accrued through the date of his departure; or accounts

receivable from his billings.

VIII. MERGERS, SPIN-OFFS, SPLIT-UPS (Code Sec.355); Code Sec.1031

EXCHANGES

IX. MISCELLANEOUS INDIVIDUAL AND CORPORATE CASES

1.  Notice 2018-76, 2018-42 IRB Client business meals generally 50% deductible. 

Taxpayers may deduct 50 percent of an otherwise allowable business meal expense if: 
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1.     The expense is an ordinary and necessary expense under § 162(a) paid or incurred

during the taxable year in carrying on any trade or business;

2.     The expense is not lavish or extravagant under the circumstances;

3.     The taxpayer, or an employee of the taxpayer, is present at the furnishing of the

food or beverages;

4.     The food and beverages are provided to a current or potential business customer,

client, consultant, or similar business contact; and

5.     In the case of food and beverages provided during or at an entertainment activity,

the food and beverages are purchased separately from the entertainment, or the cost of

the food and beverages is stated separately from the cost of the entertainment on one or

more bills, invoices, or receipts.  The entertainment disallowance rule may not be

circumvented through 

inflating the amount charged for food and beverages.

The Notice sets forth 3 examples detailing when meals are provided during an

entertainment event: (1) where an accountant invites a business contact to a baseball

game purchasing tickets to the game and the accountant purchases hot dogs and beer for

the contact. The tickets are non deductible under Reg. §1.274-2(b)(1)(i), but the franks

and beer are because they are purchased separately.  (2) same facts as in Example 1,

except the franks and beer are included in the price for the baseball ticket.  None of the

expenses are deductible. (3) same facts as in Example 2, except the invoice details

separately the price for the tickets and beer and franks.  The beer and franks are

deductible. 

2. Notice 2018-71; IR-2018-191, Family and Medical Leave Credit Guidance Issued.

§45S provides employer credit for paid family and medical leave. Eligible employers are

allowed to establish qualifying paid family leave programs or amend existing programs by

December 31, 2018, in order to retroactively claim the credit for qualifying leave

previously provided during 2018.  To assist employers, the IRS issued a 34 Q & A to

outline the procedure.   For instance, the employer must have a written policy in place that

provides for paid family and medical leave. The policy must contain specified provisions

that guarantee that all qualifying employees will receive at least two weeks of paid family

and medical leave (pro-rated for part-time employees) based on at least 50 percent of an

employees normal wages.  

Qualifying leave is defined at Answer 8 as follows: the birth of an employee’s child, and

care for the child; placement of a child with the employee for adoption or foster care; care

for the employee’s spouse, child, or parent who has a serious health condition; a serious
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health condition that makes the employee unable to perform the functions of his or her

position; a qualifying exigency arising from the fact that the employee’s spouse, child, or

parent is a member of the Armed Forces (including National Guard and Reserves) who is

on covered active duty (or has been notified of an impending call or order to covered active

duty); and care for a service member who is the employee’s spouse, child, parent, or next

of kin. However, a policy may provide paid leave to care for additional individuals not

specified above, such as the care of grandchildren and grandparents with a serious illness.

This paid leave does not qualify for the credit, however. 

The credit is a percentage of the amount of wages paid to a qualifying employee while on

family and medical leave for up to 12 weeks per tax year. The minimum percentage is 12.5

percent of wages paid, and is increased by 0.25 percent for each percentage point by which

the amount paid to a qualifying employee exceeds 50 percent of the employee’s regular

wages. Therefore, the maximum credit rate for an employee is 25 percent if 100 percent of

normal wages are paid. Answer 12 states that a “qualifying employee is an employee (as

defined in section 3(e) of the Fair Labor Standards Act of 1938, as amended (FLSA)) who

has been employed by the employer for one year or more, and whose compensation for the

preceding year does not exceed an amount equal to 60 percent of the amount applicable for

that year under section 414(q)(1)(B)(i). 3 For 2017, the applicable amount of compensation

under section 414(q)(1)(B)(i) is $120,000.  Accordingly, to be a qualifying employee in

2018, an employee must have earned no more than $72,000 (60 percent of $120,000) in

compensation in 2017 (or if applicable, in the employer's fiscal year beginning in 2017).

Section 414(q)(4) provides that an employee's compensation is determined under section

415(c)(3).  Answer 14 does not require an employee to work a minimum number of hours

per year to qualify for FMLA.  

Amounts paid by a state or local government or required by state or local law do not

qualify for the credit. Amounts paid for a qualifying purpose under an employer’s

short-term disability program, however, may qualify. An eligible employer may also claim

the credit on wages paid to a qualified employee for the employer by a third-party payor

such as an insurance company, professional employer organization, or certified

professional organization.

The credit is claimed on Form 8994, Employer Credit for Paid Family and Medical Leave,

and reported on Form 3800, General Business Credit.

3. Final Regulations Provided for Substantiating and Reporting Charitable

Contributions under § 170. Reg §1.170A-16 provide that a donor who claims a
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deduction for a noncash contribution of less than $250 is required only to obtain a receipt

from the donee or keep reliable records. A donor who claims a noncash contribution of

at least $250 but not more than $500 is required only to obtain a contemporaneous

written acknowledgment, as provided under section 170(f)(8) and Reg. §1.170A-13(f).

For claimed noncash contributions of more than $500 but not more than $5,000, the

donor must obtain a contemporaneous written acknowledgment and must also file a

completed Form 8283 (Section A), “Noncash Charitable Contributions,” with the return

on which the deduction is claimed. For claimed noncash contributions of more than

$5,000, in addition to a contemporaneous written acknowledgment, the donor generally

must obtain a qualified appraisal and must also complete and file either Section A or

Section B of Form 8283 (depending on the type of property contributed) with the return

on which the deduction is claimed. For claimed noncash contributions of more than

$5,000, the donor must also attach a copy of the qualified appraisal to the return for the

taxable year in which the contribution is made.

Section 170(f)(11)(F) provides that for purposes of the $500, $5,000, and $500,000

thresholds in section 170(f)(11), similar items contributed during the taxable year are

treated as one property. In determining whether a contribution meets the $250 threshold,

§1.170A-13(f)(1) provides that separate contributions made during the tax year,

regardless of whether the sum of those contributions equal or exceed $250, are not

combined. The regulations also provide that the requirements for substantiation that must

be submitted with a return also apply to the return for any carryover year under section

170(d).

4. Proposed Regulations issued for §168(k).  On August 8, 2018, the IRS issued

proposed regulations for  §168(k), Property Eligible for the Additional First Year

Depreciation Deduction. Basically, as detailed below, the proposed regulations track

existing Reg. § 1.168(k) except update them to conform to the TJCA. The TJCA

prescribed that under §168(k)  a 100% first-year deduction for the adjusted basis of

depreciable property is allowed for qualified property acquired and placed in service after

9/27/17 and before 1/1/23 with exceptions for certain aircraft and property with longer

production periods. In addition, additional first-year depreciation deduction is allowed for

used as well as new property except where the property was acquired from a related party

or there was previous use by the taxpayer. 

In addition, for tax years beginning in 2018 the TCJA in §179(b)(1) and (2) raised §179's

dollar expense limitation to $1 million with the investment-based reduction in the dollar

limitation to take effect when expensing-eligible property placed in service in the tax year
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exceeds $2.5 million. However,  179(b)(3)’s requirement that the §179 expense deduction

is limited to taxable income from all of the taxpayer’s active trades or businesses remains

with the unused deduction carried forward to future years until it is fully deducted. 

So, which provision should be used - §168(k) or §179.  The answer to this question is

multi-faceted depending on a number of variables.  For instance, taxpayers under §179(c) 

make annual elections under §179 on a property-by-property basis. By contrast, under

§168(k) bonus depreciation automatically applies to all eligible properties at their full costs

(less any amounts expensed under Code Sec. 179). A taxpayer per §168(k)(7) may elect

out of bonus depreciation, but can do so only for one or more full classes of property, such

as all five-year MACRS. Certain improvements to nonresidential realty can be expensed

under §179; however, these improvements are not eligible for 100% bonus depreciation

unless technical corrections are made regarding the definition of qualified improvement

property. 

5. Amendments to Prop. Reg. §1.6695-2. Per § 6695(g), tax return preparers must meet

due diligence requirements in ensuring that their clients meet the eligibility requirements

for: (a)the earned income credit; (b) the child tax credit /additional child tax credit; (c)

the American opportunity tax credit; and (d) for tax years beginning after December 31,

2017, head of household filing status. Tax return preparers comply with this due

diligence requirement by completing a Form 8867, Paid Preparer’s Due Diligence

Checklist, and attaching it to a return or refund claim. Among other things, the preparer

must not know or have reason to know that the client does not qualify. A tax preparer

who fails to exercise due diligence must pay a $500 penalty for each failure. Proposed

changes to the regulations have been issued as well as 7 examples. An example from the

instructions for Form 8867 (12/06/17) is set forth below to illustrate the questions and

forms needed to avoid Preparer Penalties:

Taxpayer X engages Preparer C to prepare his 2017 federal income tax return. During the

intake interview, Taxpayer X states he is 25 years old, has never been married, and has two

sons ages 12 and 10. X also states that he was self-employed, earned $12,000 from his

lawn care business, and had no business expenses or other income. Preparer C believes that

X may be eligible for the EIC and the ACTC. The ages of the children seem inconsistent

with the age of the taxpayer. Additionally, the taxpayer's claim that he has no business

expenses seems inconsistent with his income. Preparer C must exercise due diligence to

determine whether a credit can be claimed with respect to the children and whether

Taxpayer X meets the earned income requirements to claim a credit. Because Preparer C is

preparing Taxpayer X’s 1040 for the year, Preparer C would have been required to exercise
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due diligence with respect to those items when preparing the return, and if he made the

appropriate inquiries during that process, then no additional questions would be necessary.

However, if he did not previously ask about the ages of the children and the income

requirements, Preparer C is required to make reasonable inquiries.

Reasonable inquiries could include:

Are these your foster sons or adopted sons? If so, were the children placed in your home by

an adoption or foster care agency?

How long did the children live with you during 2017?

If the taxpayer is not the parent, did any other relative also reside with these children for

more than half the year in 2017?

How much did you charge to care for each lawn?

Do you have records of the amount of money you received from lawn work?

Did you have any expenses for lawn mowing equipment, fuel, or other supplies for your

business? If not, how did you provide lawn care services?

How many lawns did you take care of?

Preparer C must contemporaneously document these inquiries in his files, along with the

responses.

4. Shiner v. Turnoy, 850 F.3d 923, 119 AFTR 2d 2017-1144 (7th Cir. 2017)1099 issued

to Taxpayer proper despite the fact that Taxpayer as Payee did not cash the check

because he refused to abide by the restrictions placed on the check. Facts: In the

midst of a dispute between two insurance brokers about moneys due Shiner by Turnoy,

Turnoy issued a check to Shiner for $149,000 on 12/17/12 with the following

endorsement on the reverse side at the place for endorsement by Shiner stating

“endorsement constitutes full & absolute release/hold harmless for Shiner &/for all

interested persons/parties.” In a cover letter transmitting the check to Shiner,  Turnoy

advised that he would report the $149,000 on a Form 1099. Shiner, who claimed more

was due him, sued Turnoy and never cashed or endorsed the check,  eventually returning

it to Turnoy while litigation was pending. Turnoy, even though Shiner never cashed the

check, issued a Form 1099 to Shiner for $149,000 in January, 2013. Turnoy never told

his accountant about the dispute. Shiner sued Turnoy under Code Sec. 7434 claiming that

Turnoy willfully issued a fraudulent Form 1099-MISC.  The United States District Court

ruled in favor of Shiner awarding him damages Held:  Shiner's inaction gave Turnoy a

solid basis for believing that Shiner had accepted the check Turnoy had sent him despite

the restrictive endorsement, so Turnoy's filing of the Form 1099 could not have been

“willfully ... fraudulent,” as required by 26 U.S.C. § 7434. In reaching its decision, the

court noted: “It's true that Turnoy had placed a restrictive endorsement on the back of
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his check to Shiner, stating that by cashing the check Shiner accepted $149,000 as the

full payment he was owed by Turnoy. U.S. Treasury regulations provide that a check

received but not cashed (Shiner did not cash the check) counts as income for tax

purposes only if “credited or set apart to a person without any substantial limitation or

restriction as to the time or manner of payment or condition upon which payment is to be

made,” Treas. Reg. § 1.6041-1(h), and Shiner argued in the district court that the

restrictive endorsement constituted a “substantial limitation or restriction.” But Turnoy

had filed the Form 1099 more than a month after sending the check to Shiner, and during

that time Shiner had neither asked Turnoy for a new check—a check without a restrictive

endorsement—nor otherwise communicated to Turnoy a rejection of the check. Shiner's

inaction gave Turnoy a solid basis for believing that Shiner had accepted the check

Turnoy had sent him despite the restrictive endorsement, so Turnoy's filing of the Form

1099 could not have been “willfully ... fraudulent,” as required by 26 U.S.C. § 7434.” 

5.  Sugar Land Ranch Development, LLC (“SLRD”), TC Memo 2018-21. Developer

able to obtain capital gain treatment for property on which some development

occurred. Facts: SLRD was established in 1998 to develop that land into single-family

residential building lots and commercial tracts. On or about March 18, 1998, SLRD

purchased approximately 883.5 acres. Between 1998 and 2008  SLRD did some

development work such as capping oil wells,, removed oil gathering lines, did some

environmental cleanup, built a levee, and entered into a development agreement with the

City of Sugar Land, Texas, which specified the rules that would apply to the property,

should it be developed. SLRD sold or otherwise disposed of relatively small portions of

the property between 1998 and 2008. 

Late in 2008 the managers of SLRD—Larry Johnson and Lawrence Wong-decided that

SLRD would not attempt to subdivide or otherwise develop the property it held. From

their long experience in the real estate development business, they believed that SLRD

would be unable to develop, subdivide, and sell [*5] residential and commercial lots

from the property because of the effects of the subprime mortgage crisis on the local

housing market and the scarcity or unavailability of financing for housing projects in the

wake of the financial crisis. Instead, Messrs. Johnson and Wong decided that SLRD

would hold the property as an investment until the market recovered enough to sell it off.

These decisions were memorialized in a “Unanimous Consent” document dated

December 16, 2008 (signed by Messrs. Johnson and Wong), as well as in an SLRD

member resolution adopted on November 19, 2009, to further clarify SLRD's policy. In

2011 Taylor Morrison approached SLRD about buying the remaining property of SLRD. 
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Held: the sale produced capital gains; not ordinary income.  In reaching its decision, the

court noted that: “ [W]hen the TM parcels were sold, they were not sold in the ordinary

course of SLRD's business: SLRD did not market the parcels by advertising or other

promotional activities. SLRD did not solicit purchasers for the ... parcels, nor does any

evidence suggest that SLRD's managers or members devoted any time or effort to selling

the property; Taylor Morrison approached SLRD. Most importantly, sale of the ...

parcels was essentially a bulk sale of a single, large, and contiguous tract of land to a

single seller—clearly not a frequent occurrence in SLRD's ordinary business. Because

the Taylor Morrison parcels were held for investment and were not sold as part of the

ordinary course of SLRD's business, we hold that net gains from the sales of TM-2 and

TM-3 were capital in character.

6. Morrisey v. US, USDC Fla. 119 AFTR 2d 2017-401, aff’d __ F3d_____,  2017-2

USTC ¶59,360 (11 Cir. 2017) Taxpayer, a gay man, could not deduct in vitro

fertilization expenses as a medical deduction. Facts: Taxpayer, though not medically

infertile, could not conceive a child by himself nor with his male life partner. Taxpayer

and his male partner retained a surrogate and egg donor for the purposes of having a

child. Held: Taxpayer cannot deduct expenses incurred with the IVF procedure. In

reaching its decision, the court noted that the Taxpayer’s expenditures were “outside of

the plain language of § 213 in two ways. First, the expenses Taxpayer paid for

treatments and procedures performed on third-party egg donors and potential surrogates

are not covered by section 213(a), which requires the expenses be paid for the medical

care of Taxpayer, his spouse, or dependent. The language of § 213 plainly limits the

deduction for medical expenses to amounts paid for the medical care of the taxpayer, the

taxpayer's spouse, or the taxpayer's dependent. Expenses paid for medical procedures

performed on other individuals such as third-party egg donors and surrogates cannot be

deducted. See Magdalin v. Comm'r, 96 T.C.M. (CCH) 491 [2008 RIA TC Memo

¶2008-293] (T.C. 2008), aff'd, 2009 WL 5557509 [105 AFTR 2d 2010-442] (1st Cir.

2009)....

***

Second, the expenses at issue were not for diagnosis, cure, mitigation, or treatment of

any disease of Taxpayer, his spouse, or dependent, nor did they affect a structure or

function of the body of Taxpayer, his spouse, or dependent as required by § 213(d)(1).

Taxpayer admits he has no disease to be diagnosed, cured, mitigated, treated, or

prevented, but rather claims that as a homosexual man he is effectively infertile. He
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argues that, as a consequence, the amounts he paid for egg donors and surrogates

affected a function of his body, specifically, his reproductive “function.” To father a

child using IVF, Taxpayer paid to have eggs harvested from third-party donor(s)

fertilized with his sperm with the intent to have the resulting embryos implanted in the

body of a third-party surrogate who would carry the fetus. As IRS correctly asserts,

although the collection of Taxpayer's sperm undeniably affected the structure and/or

function of his body, the process ultimately and necessarily only affected the structure

and function of the bodies of the third-party donors or chosen surrogate, who Taxpayer

admits were neither a spouse nor dependent. Therefore, Taxpayer simply is not entitled

to a deduction for those expense under the plain language of § 213(a). 

***

[Two cases reject Taxpayer’s claimed deduction]: First, in Magdalin v. Commissioner,

96 T.C.M. 491 [2008 RIA TC Memo ¶2008-293] (T.C. 2008), the taxpayer, a single

male who was not medically infertile, sought to claim a deduction for expenses he paid

in an attempt to have children through an IVF process similar to that used by Taxpayer

here. The Court concluded that the Taxpayer, who had previously fathered twins through

a natural process with a former wife, was not entitled to the deduction for IVF expenses

since he had no medical condition or defect and the expenses did not affect a structure or

function of his body. Id.1 

In the second case, a single man sought to deduct IVF expenses for a potential

gestational carrier who was not his spouse or dependent. There, the court disallowed Mr.

Longino's claimed deduction for $4,421 he paid for IVF procedures undergone by his

former fiancee. Longino v. Comm'r. , 105 T.C.M. 1491, [2013 RIA TC Memo

¶2013-80] at *2, 11 (T.C. 2013), aff'd sub nom., 593 F. App'x 965 [114 AFTR 2d

2014-6910] (11th Cir. 2014). Taxpayer would have the Court disregard these two cases

as “conclusory” or lacking in “analysis or recognition of the relationship between IVF

and the taxpayer's reproductive function” (Dkt. 19, p. 13); however, both cases plainly

support IRS's position that expenses for IVF procedures involving individuals other than

the taxpayer, his/her spouse, or dependents are not deductible under § 213, regardless of

the taxpayer's sexual orientation.” 

7.  Tilden, 846 F.3d 882, 119 AFTR 2d 2017-441, (7th Cir), (01/13/2017) Tax Court

decision striking Tax Court Petition as untimely due to use of postage printed on

Stamp.com meter, an internet website, to send the petition remanded to Tax Court
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for decision on the merits. Facts: Taxpayer’s lawyer on the 90th day to file a Tax Court

Petition utilized Stamp.com postage to file the petition delivering the petition’s envelope

to the postage on the 90th day, April 21, 2015. The United States Post Office did not

apply a postmark,  The envelope was entered into the United States Postal Service’s

(“USPS”) tracking system for certified mail on April 23rd and the Tax Court received the

petition on April 29th. The Tax Court in TC Memo 2015-188 held the entry of the letter

into the USPS tracking system on April 23 meant that the petition was two days late and

therefore, Taxpayer’s petition has to be dismissed. Taxpayer appealed. Held: The case is

remanded for a decision on the merits. In reaching its decision, the court stated that the

Tax Court was mistaken about Taxpayer’s petition being late. “Reg. §

301.7502-1(c)(1)(iii)(B)(3) “specifies what happens if an envelope has both a private

postmark and a postmark from the U.S. Postal Service. [Taxpayer’s] envelope had only

one postmark. The regulation does not ask whether a date that is not a “postmark” is as

good as a postmark. It asks whether there are competing postmarks. 

***

To say “A is as good as B” is not remotely to show that A is B. “Vanilla ice cream is as

good as chocolate” does not mean that a customer who orders chocolate must accept

vanilla, just because the customer likes both. They are still different. Subsection (B)(3)

does not make anything turn on a date as reliable as an official postmark. It makes the

outcome turn on the date of an official postmark. If the Postal Service were to treat

tracking data as a form of postmark, that might inform our reading of the regulation, but

we could not find any evidence that the Postal Service equates the two.

For what it may be worth, we also doubt the Tax Court's belief that the date an envelope

enters the Postal Service's tracking system is a sure indicator of the date the envelope

was placed in the mail.”

***

[Taxpayer’s] law firm was taking an unnecessary risk with Taxpayer's money (and its

own, in the malpractice claim sure to follow if we had agreed with the Tax Court) by

waiting until the last day and then not getting an official postmark or using a delivery

service. 

The judgment of the Tax Court is reversed, and the case is remanded for a decision on

the merits.”
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8. Uniquest Delaware LLC, __ FSupp 3rd____121 AFTR 2d ¶2018-596\, (DC NY

3/27/2018) State grants to restore and develop property included in partnership

income. Facts: a partnership received eleven million dollars of  state grants received to

help restore and develop a property it owned, a former post office building.  The property

had been closed because of environmental problems. Held: the court in citing Glenshaw

Glass Co. (S Ct 1955), 47 AFTR 162 held that the state grants are income, not a discount

or rebate on the purchase of the property. Under Glenshaw Glass, where there are

“undeniable accessions to wealth, clearly realized, and over which the taxpayers have

complete dominion,” the payments have a “character as taxable income to the recipients.”

X. PENSIONS AND ERISA

1.  Marks, TC Memo 2018-49, Daughter’s loan from her IRA to her father deemed a

prohibited transaction; loan to friend sustained. Facts: Stacey Marks owned a

retirement account, the custodian of which was the Argent Trust Co. (the Argent account).

Before 2005, the Argent account qualified as an IRA. In 2005, the Argent account made a

$40,000 loan to Marks' father. It received a promissory note in exchange. In 2012, the

Argent account made another loan, of $60,000, to one of Marks' friends, again receiving a

promissory note in exchange.  Held: The loan to Stacey Marks was a prohibited transaction

under Code Sec. 4975. In reaching its decision, the court stated that under Code Sec.

408(e)(2)(A), if an IRA engages in a prohibited transaction, the account ceases to be an

IRA as of the first day of the tax year in which the prohibited transaction occurs. In this

event, the individual for whose benefit the IRA was established is treated is having

received a taxable distribution equal to the fair market value of all of the assets in the

account as of the first day of the tax year. Prohibited transactions include, among other

things, the lending of money or extension of credit between a plan and a disqualified

person.

XI. STATE TAXATION

1. South Dakota v. Wayfair, 138 Sct 2080 (5/18/18) On line retailers required to collect

sales tax.  On June 21, 2018, the United States Supreme Court decided in South Dakota v.

Wayfair that states can require most online retailers and many other sellers to collect sales

tax.  Wayfair over ruled Quill Corporation v. North Dakota which required in-state

physical presence before a state could require a business to collect sales tax. The impacted

businesses affected by Wayfair include software vendors, equipment retailers, information

sellers, and any other business selling goods or services subject to sales tax.
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Naturally, the stock market reacted to the decision. However, lurking in view of Wayfair is

each state enacting an “economic nexus” franchise tax provision on these “impacted

businesses.” to tax income earned in the state from internet sales. New York which has a

$1,000,000 income threshold level for imposing tax joined a small but growing number of

states that have adopted a similar nexus standard, including California, Colorado,

Connecticut, Michigan, Ohio, and Washington.  In Michigan, the income threshold is

$350,000 (Mich. Comp. Laws §206.621(1)), while in Washington it is $250,000 (Wash.

Rev. Code Ann. §82.04.067(1)(c)(iii)). California, Colorado, Connecticut, and Ohio,

substantial nexus exists for a person that has gross receipts/sales of at least $500,000 (Cal.

Rev. & Tax Code §23101(b)(2); Colo. Code Regs. §39-22-301.1(2)(b)(iii); Conn. Gen.

Stat. §12-216a; Conn. Informational Pub. No. 2010(29.1) (Dec. 28, 2010); Ohio Rev. Code

5751.01(I)(3)).  End result, the “impacted businesses” set forth above could foreseeably be

paying franchise tax in all 50 states; thus depressing their profits. 

While there were several reasons for overturning Quill, one was the fact that the court felt

that Quill established a tax shelter for corporations like Amazon creating economic

distortions in the market place.  As the court stated: “For example, a business that

maintains a few items of inventory in a small warehouse in a State is required to collect

and remit a tax on all of its sales in the State, while a seller with a pervasive Internet

presence cannot be subject to the same tax for the sales of the same items.”

XIII. MISCELLANEOUS NON-TAX CASES

1.  Patrick K.Yu v. Guard Hill Estates, LLC et al. __ NYS 3rd___, Sup Ct.,NY County,

Index # 656535/2016.  Capital Call made by 2/3 majority of a family owned LLC

sustained; Dissolution request of the LLC denied. Facts: Patrick Yu (“Patrick”) was a

minority member in family owned LLCs owning at most one-third; his siblings owned

the rest. Patrick’s siblings as owners of the majority of the LLCs at various LLC

meetings removed Patrick as managing member of the LLCs, amended the operating

agreement to allow for a capital call by Patrick’s siblings and ordered a capital call by

Patrick which totaled $590,887 for various LLC expenditures. Patrick could not make

the capital call; whereupon his siblings made the capital call on his behalf sending him a

pledge and security agreements pledging Patrick’s membership interest in the LLCs.

Held: Patrick’s request for dissolution of the LLC denied and that the request for the

capital call is sustained. In reaching its decision, the Court noted the following: “the

LLC’s stated purpose is ‘acquiring, owning, operating, financing, managing and

developing the premises located at 33 East 38th Street, New York, New York…and
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engaging in any other lawful act or activity for which LLCs may be formed under the

LLCL and engaging in any and all activities necessary or incidental to the foregoing.’ 

Given the broad language in the operating agreements, Patrick has failed sufficiently to

plead the requisite grounds for dissolution of the LLCs in his complaint. He did not

adequately allege that the LLCs are not operating in a manner within the contemplation of

their purposes and objectives as defined in their respective operating agreements, or that

continuing their operation would be financially unfeasible.” 
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Loss & Planning For Widows
Presentation by Paula Feinberg

Senior Vice President, Investments at Raymond James, Dallas Cities Branch

• HONOR the loss, but also honor the life that was lost. No platitudes. Don’t ask how long someone was married. Speak from the 
heart. Listen, listen, listen!

• ANGER: Prepare for anger, and other emotions around the death, the family dynamics. Prepare for quick decision making that 
you may or may not be able to control.

• SHOCK: Always keep in mind the shock of the event. We may not even realize ourselves how much shock we are in. 
Understanding how this impacts decision making is critical to being a good advisor.

• TIME: Take time. Urge gently that she or he take their time in making decisions. Make a plan for regular meetings in the first 
18 months of mourning. Go 30,000 feet for the noimmediate cash needs: ie make a short term immediate cash plan and a 6 
month, 1 year, and 3 year plan. Income needs will likely change. Impact on Taxes. Estate planning needed but has to be fluid, 
there will be changes.

• EGO: Take your ego completely out of the equation when making recommendations. This is harder than it sounds. We act 
from good faith and in the best interests of our clients. In no other situation, does this become more critical. Know far beyond 
the numbers. What changed? A new life has to emerge. The old one is gone. This is the hardest and most challenging part of 
mourning and decision making.

More specific sub-topic information was unavailable at the time of printing the speaker
reference manuals. Please refer to the final PDF and printed insert for more information.

These pages are being supplied should you wish to take notes.
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